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FEDERAL  ENERGY  ADMINISTRATION: 
ENFORCEMENT  OF  PETROLEUM  PRICE  REGULATIONS 


THURSDAY,  JUNE  19,   1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure 
of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senators  Kennedy  (presiding),  Mathias,  and  Thurmond. 

Also  present:  Thomas  M.  Susman,  chief  counsel;  Kenneth  M. 
Kaufman,  assistant  counsel ;  and  James  F.  Michie,  investigator. 

Senator  Kennedy.  The  subcommittee  will  come  to  order. 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

The  Subcommittee  on  Administrative  Practice  and  Procedure  to- 
day opens  hearings  on  the  compliance  and  enforcement  activities  of 
the  Federal  Energy  Administration.  The  hearings  will  focus  on  the 
effectiveness  of  FEA's  enforcement  effort  against  refiners,  producers, 
and  other  segments  of  the  petroleum  industry ;  the  adequacy  of  FEA's 
procedures  and  guidelines ;  FEA's  allocation  of  manpower  in  the  com- 
pliance area ;  problems  in  the  lines  of  authority  and  communication 
between  the  national  office  and  regional  offices;  and  delays  involved  in 
the  processing  of  enforcement  actions. 

Under  the  Emergency  Petroleum  Allocation  Act  (enacted  in  No- 
vember 1973)  and  the  Federal  Energy  Administration  Act  (enacted 
in  May  1974),  the  FEA  was  charged  with  developing,  implementing, 
and  administering  Federal  price  and  allocation  regulation  of  the 
petroleum  industry.  In  a  time  of  rapidly  rising  prices  and  growing 
concern  over  energy  production  and  conservation,  few  Government 
tasks  are  of  greater  importance  to  the  American  people. 

Oil  heats  our  homes,  fuels  our  industries,  powers  our  cars.  When 
it  is  in  short  supply,  our  economy  becomes  immobilized  and  our  homes 
grow  colder.  When  it  is  wasted  on  some  uses,  other  needs  vital  to  our 
health  and  safety  and  comfort,  and  to  our  economic  well-being,  go 
unfulfilled.  When  it  is  overpriced,  consumers  are  denied  adequate  food, 
clothing,  and  housing,  the  economy  is  thrown  out  of  kilter,  and  infla- 
tion accelerates.  . 

Central  to  FEA's  implementation  of  our  national  energy  policies 
and  programs  to  keep  oil  prices  under  control  is  its  compliance  and 

(1) 


enforcement  effort.  Yet  our  subcommittee  inquiry  has  disclosed  dis- 
turbing problems  and  serious  deficiencies  in  the  way  FEA  has  devel- 
oped and  carried  out  its  enforcement  activities.  These  problems  have 
resulted  in  a  compliance  program  that  can  only  be  characterized  as 
inadequate. 

The  most  important  problem  is  the  lack  of  clear  policy,  procedures, 
and  guidelines  in  critical  enforcement  areas.  FEA  has  no  written 
guidelines  or  procedures  in  several  highly  important  areas,  and  has 
incomplete  or  inadequate  guidelines  in  others.  For  example : 

There  are  no  procedures  or  even  a  uniform  policy  on  how  to  handle 
complaints  from  the  public. 

There  are  no  written  guidelines  to  assist  FEA  personnel  in  deter- 
mining whether  a  violation  of  FEA  regulations  is  intentional  or  unin- 
tentional. 

There  are  no  procedures,  guidelines,  or  policies  regarding  the  han- 
dling of  cases  where  civil  penalties  may  be  sought. 

There  is  no  final  version  of  an  audit  and  enforcement  manual  for 
use  by  auditors  and  investigators. 

Even  where  policies  and  guidelines  and  procedures  have  been 
developed,  FEA  auditors  in  the  field  have  been  given  rapidly  chang- 
ing instructions  on  priorities.  In  some  cases,  these  instructions  have 
been  changed  by  the  hour;  in  others,  instructions  issued  by  the  na- 
tional office  have  been  directly  contradicted  by  those  issued  by  the 
auditor's  supervisor  in  the  region. 

A  related  problem  has  been  the  inadequacy  of  many  of  FEA's  regu- 
lations. It  has  taken  FEA  months  to  devise  regulations  or  provide 
needed  clarifications  on  many  central  regulatory  issues.  Thus,  auditors 
frequently  cannot  carry  out  an  audit  or  determine  whether  a  company 
is  in  violation  because  the  regulations  are  vague. or  nonexistent.  And 
companies  do  not  know  what  is  expected  of  them,  how  to  avoid  violat- 
ing the  law  or  how  to  remedy  a  violation  because  they  are  given  few 
clear  and  definitive  directions  by  agency  rulings. 

Even  where  regulations  and  guidelines  exist,  they  cannot  efficiently 
be  carried  out  because  of  the  lack  of  clear  lines  of  authority  and  com- 
munication between  FEA's  national  office  and  its  10  regional  offices. 
FEA  has  long  recognized  this  problem,  yet  has  not  acted  in  any  com- 
prehensive way  to  resolve  it  until  very  recently.  There  appears  to  be 
an  unwillingness  on  the  part  of  some  regional  administrators  to 
respond  to  anyone  in  the  national  office  except  the  Administrator  him- 
self. And  in  one  region,  FEA  personnel  were  forbidden  to  have  any 
direct  contact  with  national  office  employes. 

Another  problem  involves  the  adequacy  and  allocation  of  FEA's 
compliance  manpower,  particularly  at  the  large  refineries.  For  a  6- 
week  period  this  year,  there  was  only  one  auditor  working  at  Exxon, 
the  world's  largest  oil  corporation.  And  Exxon  was  not  alone — 5  other 
major  refining  companies,  also  among  the  30  largest  in  the  country, 
had  only  one  auditor  assigned  for  periods  ranging  from  1  to  3  months. 
Even  now,  the  major  integrated  companies  have  only  two  to  four  FEA 
auditors,  and  these  auditors  must  review  all  the  refining,  producing, 
and  importing  operations  of  these  giant  multinational  corporations. 

These  and  other  deficiencies  in  FEA's  compliance  program  have 
given  rise  to  inequity,  unfairness,  and  delay.  This  can  best  be  illus- 


trated  from  the  Agency's  own  data,  provided  to  the  subcommittee 
earlier  this  month,  which  show  that : 

Eegion  VII  in  Kansas  City  has  collected  over  $40,000  in  penalties 
from  crude  oil  producers;  neighboring  region  VI  in  Dallas  has  col- 
lected no  penalties  in  this  area,  even  though  region  VI  is  responsible 
for  two-thirds  of  the  penalties  in  the  Nation. 

FEA  collected  penalties  totaling  $55,000  in  over  half  of  22  violations 
which  it  settled  against  small  or  independent  producers,  where  the 
violations  involved  $950,000.  By  contrast,  FEA  has  settled  75  viola- 
tions involving  over  $260  million  against  the  major  oil  companies  and 
refineries,  but  has  not  collected  one  penny  in  penalties  for  price  viola- 
tions against  these  large  companies.  And  these  corporations  produce 
65  percent  of  the  Nation's  crude  oil,  compared  to  only  35  percent  for 
the  small  and  independent  producers. 

FEA  has  directed  virtually  no  enforcement  effort  against  natural 
gas  plants,  which  are  the  source  of  75  percent  of  the  propane,  butane, 
and  natural  gasoline  produced  in  this  country.  FEA  has  no  auditors 
assigned  to  this  crucial  area,  which  is  particularly  important  to  poor 
people  and  to  those  living  in  certain  parts  of  the  country. 

Internal  FEA  documents  acknowledge  "a  serious  lack  of  uniformity 
in  applying  FEA  regulations,"  resulting  in  "the  same  regulations 
[being]  interpreted  and  applied  differently  among  the  10  regions," 
and  in  "national  firms  .  .  .  being  treated  differently  in  different 
regions  of  the  United  States  and  in  relation  to  their  competitors."  This 
lack  of  uniformity  has  resulted  in  10  different  versions  of  FEA's  reg- 
ulations, one  for  each  of  FEA's  10  regions. 

A  variety  of  reasons  can  be  given  for  the  failures  of  FEA's  com- 
pliance and  enforcement  activities.  Consumer  groups  are  quick  to 
suggest  conflict  of  interest.  Industry  spokesmen  occasionally  mention 
incompetence.  Our  subcommittee  inquiry  has  failed  to  turn  up  evidence 
that  either  of  these  factors  is  responsible  for  FEA's  enforcement  pro- 
gram shortcomings.  Kather,  I  have  come  to  the  conclusion  that  the 
inadequacies  in  FEA's  compliance  efforts  reflect  a  low  priority  in  that 
area — both  at  FEA  and  in  the  Administration  generally — consistent 
with  the  President's  goal  of  deregulation  of  the  petroleum  industry. 
Internal  FEA  memorandums  support  this  conclusion. 

FEA's  top  compliance  official  wrote  in  February  that :  "For  some 
time— ever  since  late  spring  1974 — the  Federal  Energy  Administra- 
tion has  been  schizophrenic  about  its  regulatory  programs.  The  admin- 
istration's policy  has  been  that  we  would  deregulate  the  petroleum 
industry  as  soon  as  Congress  would  let  us.  Budget  and  staffing  de- 
cisions for  regulatory  programs  have  been  made  with  that  policy  in 
mind." 

An  FEA  paper  on  regional  organization  pointed  out  that  "Pressure 
to  improve  and  expand  the  effectiveness  of  the  enforcement  program 
is  often  hampered  by  pressure  to  reduce  its  size  and  cost." 

Another  communication,  referring  to  the  lack  of  adequate  data  sup- 
port, indicated  that  "  'Deregulation'  has  been  the  watchword,  so  why 
bother  getting  ready  to  regulate  as  well  as  possible?" 

These  documents  suggest  that  FEA,  in  the  past,  has  not  made  a 
serious  effort  to  carry  out  the  congressional  mandate  to  develop  and 
enforce  a  vigorous  system  of  price  regulation  in  the  petroleum 
industry. 


Often  the  blame  for  the  agency's  shortcomings  is  placed  on  the 
uncertainties  surrounding  the  price  controls  and  the  length  of  FEA's 
existence.  Congress  surely  has  not  always  acted  quickly  or  decisively 
in  this  area.  FEA  was  indeed  established  during  a  time  of  crisis.  And 
no  one  doubts  for  a  moment  the  complexity  of  the  issues  before  the 
agency. 

But  the  FEA  was  formed  nearly  1  year  ago,  and  its  predecessor,  the 
Federal  Energy  Office,  was  in  existence  for  more  than  6  months  before 
that.  FEA's  responsibilities  and  duties  are  critical  to  this  Nation's 
ability  to  conserve  energy  resources  and  to  combat  inflation.  If  the 
agency  cannot  do  the  job  that  Congress  has  established  it  to  do,  we 
want  to  know  why. 

For  the  lack  of  direction  from  FEA's  national  office  on  basic  policy 
matters  and  the  lack  of  guidance  for  field  employees  on  how  they 
should  be  doing  their  jobs  affects  more  than  just  that  agency.  It  de- 
prives a  large  and  important  industry  of  the  knowledge  of  what  is 
expected  from  them  by  the  Federal  Government.  And  it  deprives  the 
American  consumer  of  the  vital  protection  of  a  Federal  regulatory 
mechanism  against  paying  too  much  for  oil  and  gasoline,  for  elec- 
tricity, and  for  other  vitally  needed  products. 

Our  first  witness  this  morning  is  Frank  Zarb,  the  Administrator  of 
the  Federal  Energy  Administration.  I  would  like  to  thank  Mr.  Zarb 
for  the  cooperation  he  has  extended  to  the  subcommittee  during  the 
course  of  our  investigation.  We  welcome  the  opportunity  to  hear  his 
views  on  these  issues.  He  is  accompanied  by  John  Hill,  the  Deputy 
Administrator;  Robert  Montgomery,  the  General  Counsel;  Douglas 
Robinson,  Deputy  General  Counsel ;  and  Gorman  Smith,  the  Assistant 
Administrator  for  Regulatory  Programs. 

I  want  to  express  a  special  appreciation  to  Mr.  Smith  for  being 
extremely  forthcoming  and  responsive  in  responding  to  our  various 
questions  and  in  providing  guidance  and  assistance  to  the  members  of 
the  subcommittee.  We  welcome  your  participation. 

Mr.  Zarb,  we  look  forward  to  your  testimony.  I  am  not  going  to  ask 
to  put  you  under  oath,  but  as  a  matter  of  course  over  the  next  2  days  of 
hearings,  I  would  like  to  have  testimony  under  oath  from  all  other 
witnesses.  So  I  would  like  to  put  your  associates  under  oath  if  that  is 
all  right  with  you  ? 

Do  you  swear  that  the  testimony  you  are  giving  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth  ? 

Mr.  Smith.  I  do. 

Mr.  Robinson.  I  do. 

Mr.  Montgomery.  I  do. 

Mr.  Hill,.  I  do. 

Senator  Kennedy.  We  want  to  welcome  Senator  Thurmond  to  the 
hearings  as  well,  and  we  would  welcome  any  comment  he  would  like  to 
make. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  I  have  a  full  com- 
mittee meeting  this  morning,  and  I  will  not  be  able  to  stay  here  but 
a  few  minutes.  I  would  like  to  express  my  thanks  and  appreciation 
to  Mr.  Frank  Zarb  and  members  of  his  staff  of  the  Federal  Energy 
Administration  who  came  to  the  subcommittee  this  morning. 

Mr.  Zarb  is  leading  an  agency  which  was  created  less  than  2  years 


ago  at  a  time  when  the  Nation  was  caught  in  the  midst  of  the  Arab 
oil  embargo,  created  on  short  notice  and  staffed  by  a  group  of  indi- 
viduals from  other  Government  offices.  FEA  was  presented  with  the 
job  of  tackling  and  solving  a  problem  which  had  never  faced  the 
United  States  before.  Many  problems  confronted  the  new  staff  which 
had  very  little  experience  in  the  energy  area.  To  complicate  the  matter 
even  further,  there  were  no  established  rules  and  regulations  which  the 
FEA  could  allow  in  making  its  decisions.  When  you  consider  the 
enormity  of  the  task  which  faced  this  agency,  the  people  of  the  United 
States  should  be  grateful  to  the  FEA  for  the  job  it  has  accomplished 
under  extremely  difficult  circumstances. 

This  is  not  to  say  the  job  has  been  accomplished  without  problems 
and  mistakes.  However,  I  am  saying  that  the  FEA  has  done  outstand- 
ing work  for  an  agency  which  started  from  scratch  in  an  emergency 
situation. 

Mr.  Chairman,  I  would  like  to  commend  Mr.  Zarb  and  the  entire 
staff  of  FEA  for  the  job  they  have  done.  I  trust  that  these  hearings 
will  be  of  great  benefit  to  all  concerned. 

Thank  you  very  much. 

Senator  Kennedy.  Mr.  Zarb,  we  know  your  time  is  limited  and, 
since  you  have  a  lengthy  prepared  statement,  perhaps  it  would  be  best 
to  move  through  the  statement  and  summarize  or  highlight  it. 

You  may  proceed  in  any  way  you  want,  but  perhaps  that  would  be  a 
more  effective  way.  We  have  a  few  areas  we  would  like  to  get  your 
responses  on.  I  know  you  will  be  touching  on  some  of  them  during  the 
course  of  your  presentation,  but  in  terms  of  time,  that  might  be  the 
best  way. 

STATEMENT  OF  FRANK  G.  ZARB,  ADMINISTRATOR,  FEDERAL 
ENERGY  ADMINISTRATION,  ACCOMPANIED  BY  JOHN  A.  HILL, 
DEPUTY  ADMINISTRATOR;  ROBERT  E.  MONTGOMERY,  JR.,  GEN- 
ERAL COUNSEL;  DOUGLAS  G.  ROBINSON,  DEPUTY  GENERAL 
COUNSEL;  AND  GORMAN  C.  SMITH,  ASSISTANT  ADMINISTRATOR 
FOR  REGULATORY  PROGRAMS 

Mr.  Zarb.  My  time  problem  is  complicated  by  a  request  to  testify 
before  another  committee.  We  are  now  trying  to  negotiate  for  one  of 
my  deputies  to  leave  and  take  that  assignment.  I  am  not  sure  whether 
the  other  chairman  is  going  to  be  willing  to  go  along  with  that  trans- 
action but  we  are  making  an  attempt.  We  will  know  by  the  time  this 
first  hour  is  completed  here. 

I  consider  this  hearing  extraordinarily  important.  I  think  it  is  criti- 
cal to  get  all  of  the  facts  in  the  record.  As  you  know,  Mr.  Chairman, 
some  months  ago  we  talked  about  the  work  of  your  subcommittee.  I 
indicated  then  that  we  were  in  the  process  of  doing  a  great  deal  of 
work  in  the  area  of  enforcement  and  compliance. 

I  acknowledge  in  my  testimony  the  areas  where  we  have  had  soft- 
ness and  where  we  need  to  make  substantial  improvements.  I  instructed 
my  staff  throughout  the  Nation  to  make  available  to  your  staff  all  of 
the  material  they  requested  going  so  far  as  to  ensure  that  if  your  peo- 
ple wanted  to  go  through  our  files  that  they  were  to  be  allowed  to  do 


so  and  to  excerpt  from  those  files  or  whatever  internal  memorandums 
they  thought  were  important  to  the  work  of  this  subcommittee.  I  did 
so  with  the  full  knowledge  that  what  the  subcommittee  is  doing  could 
only  supplement  the  work  that  I  am  doing  in  trying  to  live  up  to  the 
mandate  of  the  Congress. 

I  think  that  process  has  worked  very  well  and  I  would  not  have  it 
any  other  way,  although  that  is  not  the  historic  way  that  agencies  work 
with  the  subcommittee  staff. 

Senator  Kennedy.  I  think  I  acknowledged  that  in  the  beginning, 
and  it  is  to  your  credit.  There  is  no  question  that  in  some  of  these  mat- 
ters we  will  get  a  chance  to  talk  about  what  we  are  interested  in.  We 
want  you  to  understand  that  we  want  to  be  constructive  and  positive 
in  the  course  of  these  hearings. 

Also,  in  connection  with  FEA's  regulatory  effort,  we  would  hope 
that  these  hearings  would  help  FEA  to  respond  to  the  congressional 
mandate  in  a  more  effective  way.  That  is  certainly  our  intent.  Your 
people  have  been  cooperative. 

Mr.  Zarb.  Mr.  Chairman,  I  do  think  it  is  important  that  any  material 
that  is  released  publicly,  be  released  in  a  balanced  way.  I  was  a  little 
surprised  to  see  only  two  of  the  hundreds  of  pieces  of  paper  that  have 
passed  between  us  were  quoted  in  much  of  the  press  this  morning  and 
that  these  documents  were  delivered  to  the  press  last  night  along  with 
some  other  material. 

I  would  hope  we  could  look  at  all  the  dimensions  of  this  issue,  its 
problems,  and  its  potential  solutions,  on  a  1  to  1  basis  so  the  record 
can  be  complete. 

Senator  Kennedy.  I  am  sure  you  will  get  full  attention  with  your 
comments  and  statements  this  morning. 

Mr.  Zarb.  Mr.  Chairman,  I  think  in  our  conversations  that  we  are 
both  very  vigorously  committed  to  the  same  objective  of  ensuring  the 
mandate  of  Congress  to  insure  that  the  laws  and  rules  and  regulations 
in  the  petroleum  industry  are  adhered  to  and  are  complied  with. 

Rather  than  giving  you  a  detailed  summary  of  what  we  have  already 
done  in  the  compliance  area,  I  will  submit  for  the  record  the  work  that 
has  taken  place  in  the  last  6  months  in  this  area,  I  think  it  might  be 
useful  if  I  focused  here  on  the  issues  surrounding  the  problem  areas. 

I  would  like  to  lay  them  out  openly  to  the  committee  and  tell  you 
what  we  are  doing  about  the  areas  that  need  improvement. 

I  would  like  to  start  with  the  manpower  and  budget  for  the  national 
and  regional  compliance  programs.  The  question  of  the  appropriate 
resource  level  for  compliance  activities  has  been  and  remains  an 
especially  difficult  one.  Clearly,  we  must  have  a  level  of  resources  ade- 
quate to  support  a  vigorous  and  effective  compliance  program.  At  the 
same  time,  we  have  a  responsibility  to  see  that  the  resources  we  do 
have  are  employed  as  efficiently  as  possible. 

I  am  not  going  to  review  in  detail  the  history  of  our  compliance 
staffing ;  I  am  sure  that  will  come  out  during  these  2  days  of  testimony. 
I  think  that  we  might  remember  the  conditions  under  which  this 
agency  was  created.  It  was  pulled  together  overnight  by  combining 
numerous  segments  of  other  Government  offices  and  with  large  num- 
bers of  detailees  from  other  departments  and  agencies  involving  a 
large  number  of  new  employees. 


FEA  confronted  an  entirely  new  problem  with  which  none  of  us 
had  any  direct  experience.  Most  of  the  people  involved  had  little 
direct  knowledge  of  the  energy  industry's  complexity.  We  were  in  a 
true  emergency  situation  which  put  a  premium  on  decisive  action. 
Given  the  difficult  nature  of  the  problem  confronting  the  agency  and 
in  view  of  the  trying  circumstances  always  associated  with  the  creation 
of  a  new  organization  under  emergency  conditions,  the  agency  has 
done  a  good  job  of  discharging  its  congressional  mandate. 

FEA  met  the  challenge  confronting  it  and  brought  us  through  a 
trying,  dangerous  period  with  a  minimum  disruption  to  our  economy 
and  our  society.  But  of  course  there  were  mistakes  made  during  this 
period.  In  retrospect,  it  is  clear,  we  probably  should  have  done  some 
things  differently,  although  I  might  add  it  was  much  less  clear  at  the 
time  when  hard  decisions  had  to  be  made.  I  am  speaking  on  behalf  of 
my  predecessors  here,  Mr.  Chairman,  who  I  am  sure  made  decisions 
with  respect  to  the  data  that  was  in  front  of  them. 

We  have  learned  from  these  mistakes,  many  of  them  have  already 
been  corrected  and  others  are  now  being  corrected.  As  we  have  gained 
experience  we  have  learned  how  to  do  our  job  better  and  we  will  con- 
tinue to  improve  our  perf ormance. 

One  of  the  most  trying  circumstances  that  we  have  to  live  with  and 
still  impacts  the  program's  effectiveness  today  is  the  entire  subject  of 
FEA's  regulatory  activity.  It  was  conceived  as  only  a  temporary  pro- 
gram. At  first,  it  was  due  to  expire  on  February  28,  1975,  only  14 
months  after  it  began;  now,  it  is  due  to  expire  on  August  31,  1975,  20 
months  after  it  began. 

This  fact  has  made  it  difficult  for  me  and  my  predecessors  to  plan 
and  execute  an  adequate  staffing  program.  It  has  been  hard  to  plan 
future  requirements  and  attract  fully  qualified  and  dedicated  people 
to  an  agency  that  offered  very  limited  job  security.  We  were  able  to 
staff  most  of  our  positions  initially  with  employees  from  other  agen- 
cies, principally  the  Internal  Kevenue  Service,  but  they  hold  reem- 
ployment rights  which  some  of  them  exercised  either  because  they 
thought  they  saw  the  first  sign  of  the  program's  demise  or  simply  for 
personal  reasons. 

Accordingly,  the  program  has  experienced  unusually  high  turnover. 
Nonetheless,  despite  these  obstacles,  by  the  summer  of  1974,  we  had 
been  able  to  assemble  a  total  field  compliance  staff  of  approximately 
850  people.  This  is  roughly  25  percent  of  the  agency's  entire  staff  and 
is  by  far  the  largest  single  program  in  the  agency. 

One  of  the  issues  before  the  subcommittee,  however,  is  whether  the 
program  is  big  enough.  When  I  came  to  FEA  last  December,  one  of 
my  first  actions  was  to  ask  for  a  briefing  on  our  compliance  program. 
At  that  time,  I  was  informed  of  the  redeployment  of  people  and 
change  in  program  emphasis  which  was  underway,  in  response  to  the 
agency's  own  evaluation  of  this  program,  undertaken  when  FEA 
assumed  responsibility  for  the  programs  of  the  IRS  in  June  1974. 

Added  to  that  was  a  General  Accounting  Office  report  issued  in 
September  1974. 1  was  told  that  the  authorized  staffing  for  the  regional 
compliance  program  was  scheduled  to  be  reduced  from  a  December  31, 
1974,  level  of  784  to  a  June  30, 1975,  level  of  711. 1  immediately  directed 
that  this  planned  reduction  be  canceled,  that  the  staffing  level  be  main- 
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tained  at  no  less  than  784  and  that  a  total  of  23  new  attorneys  and 
appropriate  clerical  staff  be  added  to  the  national  and  regional  levels 
to  increase  our  legal  input  into  these  cases. 

I  also  questioned  whether  this  staff  was  adequate  enough  to  do  a 
thorough  job  of  enforcing  our  regulations  and  was  convinced  that  it 
was  not  possible  to  make  a  firm  judgment  on  that  issue  until  a  num- 
ber of  measures  that  were  underway  to  improve  productivity  and 
efficiency  had  been  tested.  I  directed  that  these  measures  be  expedited 
and  that  I  be  informed  as  soon  as  possible  as  to  when  we  could  make  a 
judgment  on  the  adequacy  of  our  staffing  level. 

The  followup  report  to  me  makes  it  clear  that  we  underestimated 
the  size  and  complexity  of  the  compliance  task  as  our  program  em- 
phasis shifted  away  from  the  retail  sector  toward  crude  producers, 
additional  effort  on  refiners,  and  more  emphasis  on  wholesalers.  In 
particular,  our  special  program  to  audit  suppliers  of  utilities  turned 
out  to  be  considerably  more  complex  and  involved  than  we  had 
anticipated. 

Accordingly,  I  have  recently  directed  that  an  initial  increment  of 
50  additional  personnel  be  hired  for  the  utilities  program  by  July  1, 
1975.  These  positions  were  advertised  in  accordance  with  civil  service 
regulations  on  June  10. 

Concurrently,  I  directed  the  development  of  a  staffing  plan  and  re- 
quest for  a  supplemental  appropriation  to  augment  the  request  for 
this  program  submitted  in  the  President's  fiscal  year  1976  budget. 

Senator  Kennedy.  In  order  to  put  this  in  some  perspective  for  Sen- 
ator Mathias  and  myself,  what  was  the  number  of  people  you  were 
authorized  by  the  Congress  to  have  for  this  last  fiscal  year? 

Mr.  Zarb.  3,310. 

Mr.  Smith.  3,410. 

Senator  Kennedy.  How  many  did  you  have  on  board? 

Mr.  Smith.  The  ceiling  for  a  part  of  1975  was  31 

Mr.  Zarb.  The  ceiling  was  3,125. 

Senator  Kennedy.  But  the  Congress  actually  authorized  and  ap- 
propriated money  for  3,462  persons.  So  you  were  below  the  levels  that 
were  actually  authorized  and  for  which  moneys  were  appropriated  for 
the  past  year? 

Mr.  Zarb.  Yes,  by  about  200  people. 

Senator  Kennedy.  And  now  you  are  asking  for  additional 
personnel  ? 

Mr.  Zarb.  I  am  reminded  that  in  the  request  from  the  agency  that 
OMB  did  not  deny  any  request  for  additional  compliance  personnel 
within  that  authorized  ceiling  level. 

Senator  Kennedy.  Certainly  I  speak  for  a  majority  of  Senators 
when  I  say  there  will  be  no  reluctance  in  making  sure  that  you  get  all 
the  manpower  you  need,  not  only  in  the  compliance  field,  but  to  carry 
forward  all  of  FEA's  responsibilities.  I  think  the  record  has  been  good 
in  that  particular  area.  I  certainly  will  do  everything  I  can  to  support 
those  requests  in  terms  of  manpower. 

Mr.  Zarb.  Mr.  Chairman,  in  our  hearings  before  the  House  Appro- 
priations Committee,  I  indicated  very  clearly  that  we  would  have  to 
come  back  in  for  a  supplemental  to  augment  our  efforts  in  the  com- 
pliance and  enforcement  area. 
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Senator  Kennedy.  Are  you  going  to  get  into  a  breakdown  on  how 
that  manpower  is  being  designated  ? 

Mr.  Zarb.  I  am  going  to  concentrate  at  the  moment  on  where  the 
weaknesses  are  that  I  perceive  and  our  plans  for  curing  them.  My 
colleagues  here  will  add  to  some  of  the  things  I  say  and  we  will  discuss 
how  it  will  break  down  in  detail.  I  personally  requested  the  GAO  to 
review  our  utilities-supplier  audit  in  recent  weeks  in  the  context  of  the 
total  compliance  record  and  give  me  its  views  on  the  most  effective  use 
of  our  resources.  Last  Friday,  the  GAO  informed  me  that  in  their 
opinion  they  did  not  see  a  need  for  a  discrete  utilities  project  and  that 
sales  to  utilities  should  be  tracked  as  part  of  our  general  refinery  or 
wholesale  audits. 

They  further  recommended  that  no  additional  staff  be  assigned  to 
the  utilities  project  and  that  we  begin  a  gradual  phaseout  of  the  cur- 
rent program. 

I  discussed  this  recommendation  at  length  with  the  GAO  staff,  and 
I  think  we  reached  agreement  that  overcharges  to  utilities  during  the 
embargo  could  not  be  ignored  and  that  it  was  in  this  area  where  many 
questionable  and  perhaps  criminal  activities  could  have  taken  place. 
Thus,  while  the  GAO  gave  us  some  very  useful  suggestions  and  infor- 
mation, I  remain  more  convinced  than  ever  that  the  FEA  needs  to 
expand  its  efforts  in  the  utilities  project,  at  least  temporarily,  in  order 
to  assure  the  American  people  that  the  high  electricity  rates  they  are 
paying  are  at  least  no  longer  the  result  of  unlawful  pricing  of  fuel  oil. 

Senator  Kennedy.  Just  on  this  point,  Mr.  Zarb,  I  would  like  to  have 
your  thinking  on  the  allocation  of  manpower  in  the  utility  area,  versus 
the  refinery  area.  As  I  understand  from  what  GAO  officials  are  ex- 
pected to  testify  to  later,  and  even  from  some  of  your  own  internal 
memorandums,  the  refinery  audit  program  area  offers  the  potential 
for  uncovering  the  greatest  abuses,  more,  really,  than  in  the  utility 
supplier  audits.  As  you  quite  rightfully  pointed  out,  we  are  interested 
in  the  performance  of  the  refinery  audit  program,  and  the  utility 
audits  and  all  other  aspects  of  the  system.  I  would  like  to  have  some 
idea  about  the  reasons  for  justifying  additional  expansion  of  the 
utility  supplier  audit  program.  Is  this  going  to  result  in  a  reduction 
of  your  efforts  in  the  refinery  audit  area  ? 

Mr.  Zarb.  I  am  happy  to  comment  on  that,  Mr.  Chairman,  because 
it  is  a  decision  that  I  have  made  personally.  It  is  a  management 
decision  which  I  continue  to  hold  by.  In  my  testimony  I  indicate  the 
refinery  area  needs  to  be  strengthened  and  that  we  need  to  have  a  more 
balanced  program.  I  am  not  prepared  to  say,  however,  that  we  ought 
to  reduce  our  utility  effort  in  order  to  redress  the  balance.  I  think  we 
ought  to  add  people  to  the  refinery  program  and  continue  with  our 
utility  program. 

Let  me  tell  you  why  I  feel  strongly  about  that  one  dimension.  Dur- 
ing the  embargo  the  ability  for  things  to  occur,  which  might  have 
been  accidental  or  on  purpose,  or  even  criminal,  could  occur  most 
easily  in  those  areas  where  there  are  bulk  suppliers  of  oil.  The  state- 
ment which  you  made  is  not  clearly  an  indication  of  GAO's  position. 
They  are  looking  at  the  dollar  amounts  to  be  recovered  and  saying, 
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perhaps,  they  are  bigger  potentially  in  the  refinery  sector  than  in  the 
utility  sector. 

Consider  for  a  moment  utilities  buying  large  quantities  of  oil  from 
sometimes  strange  sources  during  the  embargo  period  because  of  their 
concern  for  stocks  being  decreased.  Consider  also  that  utilities,  par- 
ticularly during  that  period,  were  able  to  pass  through  to  consumers 
their  increased  residual  fuel  costs,  particularly  in  the  Northeastern 
States ;  add  to  that  further  our  early  experience  where  we  have  had, 
of  the  cases  underway,  some  $15  million  of  potential  recovery,  and  we 
have  only  had  a  small  percentage  of  our  total  target  to  be  attended  to. 
We  calculate  we  can  go  up  as  high  as  $60  million  or  $70  million  in  this 
area.  Moreover,  the  potential  dollar  recovery  is  not  the  only  indicator 
of  what  areas  we  ought  to  be  examining.  Here  is  an  area  where  there 
could  have  been  mischief  to  the  extent  of  criminal  activity  of  some 
size.  Utilities  buying  large  quantities  passed  it  along  to  consumers. 
There  were  a  number  of  wholesalers  that  became  wholesalers  during 
that  period,  but  that  no  one  had  ever  heard  of  before. 

We  have  enough  early  experience  that  convinces  me  that,  regard- 
less of  the  dollar  amount  finally  recovered,  we  need  to  sweep  through 
this  area  and  complete  that  audit.  That  reaches  even  to  the  time  where 
this  agency  might  be  no  longer  in  existence.  As  you  know,  we  do  go 
out  of  existence  a  year  and  a  half  from  now.  I  propose  we  set  up  this 
structure  and  that  this  structure  complete  its  audit  even  if  we  expire 
as  an  agency,  so  that  institution  can  move  over  to  another  agency  and 
complete  that  work. 

I  do  not,  having  said  that,  say  that  we  should  not  reinforce  our  re- 
finery audits.  I  think  they  need  to  be  added  to.  I  was  shocked  when  I 
learned  that  we  had  only  one  auditor  at  one  of  our  biggest  refineries 
during  an  early  period  of  this  year.  I  am  equally  troubled  by  the  fact 
we  have  only  four  within  that  refinery  right  now.  I  just  cannot  lie  on 
the  notion  that  we  have  reduced  in  this  one  area  of  investigation  to 
prepare  a  balanced  program.  I  think  we  are  going  to  have  to  add  a 
step  to  the  balance. 

ONLY    94    AUDITORS    AT    THE    30    LARGEST   OIL    COMPANIES 

Senator  Kennedy.  As  I  understand  it,  you  have  only  94  people 
working  on  audits  of  the  30  largest  refineries ;  you  have  asked  for  470 
more  people  to  work  on  the  utilities  supplier  audits. 

Mr.  Smith.  Senator,  the  purpose  of  asking  for  the  initial  increment 
in  the  utilities  investigation  was  to  accelerate  the  completion  of  that 
program,  as  Mr.  Zarb  indicated,  and  that  initial  increment  will  permit 
the  redirection  of  auditors  now  committed  to  the  utilities  program, 
who  are  already  on  board,  into  the  refinery  programs. 

Of  two  goals,  the  first  is  to  get  the  refinery  audit  program  up  to  its 
authorized  staffing  level  of  190  where  we've  been  unable  to  get  it  to 
date.  Second,  in  the  early  part  of  this  year  we  revised  our  approach 
to  the  refineries  to  an  audit  module  concept  that  set  out  the  material 
provided  to  the  staff.  We  are  now  evaluating  how  many  auditors  we 
need  in  which  refineries  under  this  new  audit  module  concept. 

The  point  Mr.  Zarb  made  is  we  know  we  need  more,  but  we're  just 
not  able  to  make  any  sensible  management  judgment  as  to  how  many 
more  at  this  time. 


11 

The  first  objective  is  to  get  the  190  we're  already  authorized,  then 
evaluate,  based  on  our  experience  with  this  new  modular  approach 
to  the  audit  of  refiners,  how  many  more  it  takes  to  do  the  ]ob  and  do 
it  right.  j  n  .         j. 

Senator  Kennedy.  You  do  not  have  that  now— the  number  of  au- 
ditors you  need  to  audit  the  major  refineries?  _  .  . 

Mr.  Smith.  No,  sir,  we  have  not  had  enough  experience  with  this 
new  approach  to  be  able  to  say  that  it  takes  seven  people  m  Exxon 
and  eight  in  Texaco  and  four  in  Petrofina,  and  this  kind  of  thing. 
We're  accumulating  that  experience  now  and,  on  the  basis  of  actually 
going  through  the  first  series  of  these  new  modules,  we  will  find  out 
how  long  it  takes  an  auditor  to  do  a  particular  module  and  do  it 
thoroughly,  which  will  vary  based  on  the  size  of  the  refiner. 

We  have  been  accumulating  that  data  for  the  last  4-5  months.  When 
we  have  that  accumulation,  we  will  be  able  to  add  people  as  we  find 
out  we  need  them. 

Senator  Kennedy.  As  I  understand  it,  that  data  has  been  accumu- 
lating for  4-5  months.  It  somewhat  surprises  me  that  you  cannot  tell 
the  approximate  number  of  people  you  are  going  to  need  in  these 
refineries  to  do  the  job.  It  may  be  either  2  or  3,  or  10  or  12,  but  you 
must  have  some  idea  that  2  or  3  cannot  do  a  complete  job,  and  that 
therefore,  you  will  need  at  least  10,  or  maybe  you  can  do  it  more  effec- 
tively with  14,  or  something  of  that  description.  It  is  somewhat  diffi- 
cult to  understand  why  you  cannot  get  a  greater  degree  of  precision 
in  terms  of  the  manpower  you  need  at  these  major  petroleum  refineries. 

Mr.  Smith.  There  are  two  questions  involved.  One  is  what  you  do, 
and  what  we  want  to  do  is  a  complete  and  thorough  review  of  all  the 
regulated  transactions  in  those  refineries,  to  include  an  area  that  the 
General  Accounting  Office  pointed  out  to  us,  and  that  we  were  aware 
of,  which  is  the  audit  of  the  production  of  crude  oil  controlled  by 
those  refineries.  That's  the  first  step. 

The  development  and  implementation  of  the  specific  audit  instruc- 
tions for  each  of  those,  each  piece  of  that  package,  has  been  underway 
over  this  period.  We  did  that  because  that,  in  our  judgment,  would 
improve  our  ability  to  deploy  our  audit  effort  effectively  since  we  run 
some  audits  at  all  refineries  and  all  audits  at  some  refineries,  and  we 
can  get  a  survey  of  the  entire  industry  without  having  to  audit  every 
transaction  in  the  industry.  This  will  identify  areas  that  need  concen- 
tration. That  process  is  still  underway;  it  simply  has  not  been 
completed. 

The  second  question  is  the  one  of  how  much  time,  how  fast  we  need 
to  do  this.  Two  people  can  audit  Exxon  if  you  give  them  long  enough. 
Clearly,  in  our  judgment,  it  will  take  too  long  if  you  restrict  it  to  two 
people.  Twelve  people  can  audit  Exxon  a  lot  faster,  and  the  question 
is,  depending  on  the  results  of  these  first  rounds,  how  often  do  we 
need  to  perform  each  of  the  various  modules. 

Senator  Kennedy.  What  is  your  decision  on  that  ? 

Mr.  Smith.  I  don't  have  one  yet,  sir,  because  I  don't  have  the  factual 
basis  on  which  to  make  one.  I'm  accumulating  information  on  it.  I 
will  have  one  within  the  next  several  weeks. 

Senator  Kennedy.  What  is  the  policy,  Mr.  Zarb?  When  do  you 
want  to  have  that  kind  of  information  ? 
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Mr.  Zarb.  The  commitment  I  have  from  Mr.  Smith,  Mr.  Chairman 
is  to  have  those  answers  for  me  by  July  1. 1  hope  we  are  going  to  meet 
that  target. 

Senator  Kennedy.  Wait  a  minute.  I  am  not  asking  about  when  you 
will  know  about  how  many  auditors  you  need  to  do  an  audit  of  a  par- 
ticular refinery.  What  I  am  interested  in  is,  as  Mr.  Smith  has  pointed 
out,  that  decisions  have  to  be  made  as  to  whether  you  want  that  infor- 
mation in  2  months  or  a  year.  It  seems  to  me  that  you  ought  to  be  able 
to  make  that  judgment  right  now.  Then,  a  decision  must  be  made  as 
to  whether  you  can  achieve  that  particular  goal  by  having  12  auditors 
or  20  auditors.  What  is  the  policy  now  ?  When  do  you  want  that  kind 
of  information  for  the  review  of  the  major  refineries  ? 

Mr.  Smith.  It's  not  that  simple,  sir.  In  some  of  the  particular  areas, 
crude  production,  for  example,  it  may  not  be  and,  in  fact,  is  not  neces- 
sary to  conduct  an  audit  every  month.  For  example,  once  having 
established  what's  old  and  what  is  new  oil  in  each  lease,  all  that  is  re- 
quired is  to  watch  the  total  amount ;  and  having  established  the  num- 
ber of  leases  involved,  you  no  longer  have  to  conduct  a  thorough  audit 
of  the  base  period.  All  you  have  to  do  is  watch  every  month,  the 
amounts  of  old  and  new  oil  claims  from  those  properties,  and  this 
takes  much  less  time  and  effort  than  the  initial  audit  to  establish 
the  baseline  figures. 

Mr.  Zarb.  Let  me  answer  the  policy  question,  Mr.  Chairman. 

CRUDE  PRODUCER  AUDITS  HAVE  FOCUSED  ON  INDEPENDENTS 

Senator  Kennedy.  Before  we  leave  that,  have  you  monitored  the 
crude  oil  production  of  the  major  integrated  refining  companies? 
Have  you  done  that  ? 

Mr.  Smith.  No,  sir,  we  have  not  yet.  We  have  not  completely  audited 
the  production  of  the  majors. 

Senator  Kennedy.  What  percent  of  the  production  do  they  have? 

Mr.  Smith.  They  account  for  about  65  percent  of  the  total  crude 
production,  but  that  does  not  mean  we  have  ignored  the  area,  Sena- 
tor, because  what  we  have  done  is  track  at  the  total  production  level 
the  trends  in  new  and  old  oil,  and  we  have  seen  no  sharp  increase  in 
the  amounts  of  new  oil  sold  over  and  above  what  could  be  explained 
by  the  normal  decline  in  production  in  the  fields.  Therefore,  by  moni- 
toring the  overall  national  average  old  oil  ratio,  it  is  clear  that  there 
is  no  large-scale  diversion  of  what  should  be  old  oil  into  new  and  re- 
leased oil,  so  the  fact  that  we  have  monitored  the  total  results,  has 
been  a  basis  of  establishing  priorities  within  the  refinery  efforts.  Be- 
cause we  know  from  the  totals  there  is  no  massive,  large-scale  violation 
going  on  in  this  area,  we  have  chosen  to  concentrate  our  results  on 
other  areas  where  we  had  no  such  overall  indicator. 

It  was  not  a  question  of  priorities  in  terms  of  the  importance  of  the 
efforts,  sir.  It  was  a  question  of  how  to  go  about  the  work  and  what 
work  needed  to  be  done  first. 

Senator  Kennedy.  It  so  happens  that  those  you  have  concentrated 
on  are  the  smaller  and  independent  companies,  are  they  not  ? 

Mr.  Smith.  Those  crude-producer  audits  we  have  done  have  been 
targeted  at  the  independent  producers,  who  are  smaller,  more  widely 
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dispersed,  and  for  whom  we  have  no  other  centralized  records,  such 
as  we  do  at  the  major  refiners. 

Senator  Kennedy.  In  that  particular  program  the  independent 
producers  account  for  approximately  35  percent  of  the  domestic  pro- 
duction, and  your  figures  show  that  you  have  collected  penalties  in 
12  of  the  22  violations  amounting  to  $55,000.  Is  that  correct? 

Mr.  Smith.  That's  right,  sir. 

NO  PENALTIES  AGAINST  MAJOR  OIL  COMPANIES  FOR  $267  MILLION  IN  PRICE 

VIOLATIONS 

Senator  Kennedy.  Can  you  tell  me  why  there  have  not  been  any 
penalties  against  the  largest  oil  producers  and  refineries,  such  as 
Exxon,  Gulf,  and  Texaco  3  Are  they  more  honest  than  the  little  guys  i 

Mr.  Smith.  It's  not  a  question  of  more  honest;  it's  a  question  of 
more  capable.  They  have  more  qualified  lawyers  who  spend  their  time 
analyzing  every  line  and  phrase  in  our  regulations.  They  have  the 
high-powered  auditors  who  have  access  to  the  numbers  and  the  com- 
puterized capabilities,  so  that  they  have  a  greater  capability  to  under- 
stand, interpret  and  comply  with  our  regulations  than  does  the  small 
independent  crude  producer,  who's  running  his  records  out  of  a  log 
book  kept  in  the  back  of  a  pickup  truck. 

Senator  Kennedy.  Did  you  find  violations  with  the  major  oil  com- 
panies that  you  did  look  into  ? 

Mr.  Smith.  In  terms  of  crude  production  ? 

Senator  Kennedy.  In  terms  of  penalties  that  were  levied  against  the 
major  oil  companies. 

Mr.  Smith.  No,  sir,  we  have  not  collected  any  penalties. 

Senator  Kennedy.  Did  you  find  violations  among  the  maior 
refiners  ? 

Mr.  Smith.  There  were  violations  of  regulations;  yes,  sir. 

Senator  Kennedy.  To  what  extent  were  there  violations  ? 

Mr.  Smith.  I  don't  have  the  figures  but  $163  million 

Senator  Kennedy.  Would  $267  million  seem  to  be  correct  ? 

Mr.  Smith.  Depending  on  what  you  count;  yes,  sir.  And  in  fact, 
there  have  been  substantial 

Senator  Kennedy.  So  even  with  all  their  good  auditors  and  lawyers, 
they  have  not  been  quite  as  sharp  with  the  pencil  to  the  extent  of  $267 
million,  according  to  your  own  figures. 

Mr.  Smith.  Two  kinds  of  violations,  Mr.  Chairman. 

Senator  Kennedy.  Have  there  been  violations  up  to  $267  million? 

Mr.  Smith.  Yes,  sir,  but  the  overwhelming  majority  of  those  viola- 
tions have  been  the  result  of  a  difference  in  interpretation  of  FEA's 
regulations.  There  is  plenty  of  material  in  that  submitted  to  your  staff ; 
and  a  reading  of  our  regulations  themselves  will  disclose  they  are  far 
from  precise  with  respect  to  their  application  in  the  factual  circum- 
stances all  across  the  industry.  They  are  susceptible  to  different  ranges 
of  interpretation. 

Senator  Kennedy.  Why  do  we  have  one  standard  for  the  big  guys, 
and  another  for  the  little  guys  ? 

Mr.  Smith.  No,  sir,  we  don't  have  one  standard  for  the  big  guys  and 
another  for  the  little  guys. 
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Senator  Kennedy.  If  the  regulations  are  confusing  and  they  are 
subject  to  misinterpretation,  why  is  that  not  as  true  for  the  little  fel- 
low as  it  is  for  the  big  guy  ?  On  the  other  hand,  your  figures  show,  there 
are  $267  million  in  violations  by  the  big  fellows,  even  without  the  kind 
of  intensive  types  of  investigations  that  you  have  performed  on  the 
small  people.  In  spite  of  that,  you  have  found  $267  million  in  viola- 
tions among  the  majors.  And  yet  you  have  had  penalties  paid  by  the 
small  independent  companies.  And  even  with  the  $267  million  in  viola- 
tions, not  one  dollar  has  been  collected  in  penalties  from  the  major 
oil  companies. 

Mr.  Smith.  We  are  talking  about  two  different  things,  Mr.  Chair- 
man. The  violations  you  keep  referring  to  and  the  penalties  on  small 
independent  crude  producers  relate  to  the  production  of  crude  and  its 
sale  and  new,  released,  and  stripper  oil.  The  audit  of  that  production 
has  not  yet  been  completed  for  the  major  refiners.  And  you  may  be 
assured,  sir,  that  if  we  find  the  same  kinds  of  violations  on  the  part  of 
major  refiners  as  we  have  found  on  the  part  of  the  small  producers, 
we  will  assess  the  same  or — because  they  are  more  capable — more 
severe  penalties  on  the  major  refiners  than  on  the  smaller  producers. 

Senator  Kennedy.  All  right. 

When  do  you  expect  those  to  be  completed  for  the  major  oil  com- 
panies to  the  same  degree  of  review  that  you  have  done  for  the  inde- 
pendent oil  producers  ? 

Mr.  Smith.  Our  target  is  to  have  those  audits  completed  by  the  end 
of  this  year,  sir. 

Mr.  Hill.  I  might  add,  Senator,  there  are  various  pieces  of  the 
auditing  that  go  on  within  the  major  oil  companies  that  are  occurring 
on  a  fairly  firm  schedule,  and  results  of  those  audits  and  those  activi- 
ties will  be  released  as  soon  as  they  are  available.  Tomorrow,  for 
example,  we  are  ready  to  announce  and  issue  notices  disallowing  about 
$170  million  of  costs  of  the  majors,  the  15  major  oil  companies,  arising 
out  of  how  they  treated  sales  between  affiliates  of  oil  imports  through 
the  embargo.  So,  this  is  another  part  of  the  overall  regulatory  pro- 
gram. This  one.  is  aimed  particularly  at  the  majors.  It  amounts  to 
about  $170  million.  This  is  something  that  has  been  underway ;  it  is 
ready  to  go.  Every  month  we  will  have  different  pieces  being  com- 
pleted on  this  overall  program  and  will  be  making  those  efforts. 

Mr.  Zarb.  Mr.  Chairman,  I  will  summarize  the  rest  of  my  statement. 

Senator  Kennedy.  This  is  important.  I  just  want  to  finish  this  point 
on  it,  and  then  we  will  move  on  to  the  statement.  With  the  apparent 
confusion  of  the  rules  and  regulations  which  Mr.  Smith  admits  to 
being  subject  to  different  kinds  of  interpretation,  it  seems  to  me  that 
it  is  not  unreasonable  to  conclude  that  there  has  been  a  more  vigorous 
pursuit  of  the  regulations  as  they  have  applied  to  the  independent 
producers  than  to  the  major  ones.  And  it  would  seem  that  on  the  one 
hand,  if  the  major  oil  companies  make  a  mistake,  it  is  because,  with 
all  their  auditors  and  lawyers,  a  sort  of  honest  mistake  involving  con- 
fusion of  interpretation  has  been  made ;  while  if  the  small  producers 
make  a  mistake — in  view  of  the  penalties  which  have  been  collected 
by  FEA — then  it  is  a  matter  of  some  guilt.  It  seems  to  me  that  we 
have  had  a  double  standard  applied. 

Mr.  Smith.  Mr.  Chairman,  I'd  like  to  try  again  to  convey  the  under- 
standing that  the  conclusion  which  you  apparently  are  reaching  has 


IS 

no  basis  in  fact,  because  we  have  not  audited  the  majors  of  the  same 
kinds  of  things  as  we  have  the  independent  producers.  The  $267  mil- 
lion to  which  you  refer  are  violations  of  other  parts  of  the  regulations 
than  those  involved  in  the  small  producer  audits.  So  there  is  no  ques- 
tion of  any  double  standard,  there  is  no  evidence  of  any  double  stand- 
ard, because  we're  talking  about  different  parts  of  the  regulations. 

And  you  made  the  point  yourself — and  there's  plenty  of  evidence  in 
the  material  you  have — that  our  regulations  have  not  been  applied 
uniformly  in  every  case  across  the  regions.  But  in  this  case,  they  have 
not  even  been  applied  yet  in  that  we  have  not  finished  our  audit  of 
major  crude  production. 

I  assure  you  there  is  no  double  standard  favoring  either  majors  or 
small  independents.  There  is  only  one  standard  and  that  is  that  every- 
body will  comply  with  our  interpretation  of  the  regulations.  If  a  vio- 
lation indicates  any  intent  to  evade  the  regulations  or  overcharge  the 
public,  that  violation  will  be  subject  to  collection  of  penalties.  And 
if  it  indicates  any  criminal  intent,  it  will  be  forwarded  to  the  Justice 
Department  for  determination  of  prosecution.  That  applies  to  every- 
body ;  big,  medium  and  small. 

Senator  Kennedy.  Why,  then,  did  you  not  start  in  with  the  big  boys 
before  you  went  to  the  small  independents  ? 

Mr.  Smith.  I  explained  earlier,  sir,  that  we  did  not  have  enough 
people  in  the  refinery  audits  to  do  everything.  That  we  had  evidence 
that  the  national  totals  of  old  versus  nonprice  controlled  oil  were  not 
changing  in  any  substantial  manner,  and  therefore  there  were  no  gross 
violations  on  the  part  of  the  people  who  were  producing  most  of  the 
oil.  If  there  had  been  a  monstrous  ripoff  on  the  part  of  the  majors,  the 
national  average  of  old  oil  would  have  shown  a  sharp  decline.  That's 
the  only  thing  that  could  have  happened.  It  did  not  do  that. 

Senator  Kennedy.  How  would  you  know  that  unless  you  investi- 
gated it? 

Mr.  Smith.  By  watching  the  total  of  the  amounts  of  old  and  new 
oil  reported  as  sold,  sir.  We  got  reports  monthly.  We  added  up  those 
reports  on  a  monthly  basis  of  old  versus  new  oil.  And  we  watched 
those  as  we  went  along.  That's  a  different  thing  from  a  detailed  audit 
of  each  lease  for  each  producer. 

FIRMS  NEED  A  LARGE  STAFF  TO  COMPLY  WITH  THE  REGULATIONS 

Senator  Mathias.  Mr.  Chairman,  if  I  could  ask  a  question  at  this 
point,  which  relates  to  the  relationship  of  the  large  and  small  factors 
in  the  industry. 

Do  you  think  the  time  has  come,  Mr.  Smith,  that  regulations  are  so 
complex  that  in  fact  only  the  majors  are  really  technically  able  to 
comply  with  them  ? 

Mr.  Smith.  None  of  the  majors  were,  sir  ? 

Senator  Mathias.  Only  the  majors. 

Mr.  Smith.  I  think  that's  part  of  the  problem.  As  I  have  outlined 
to  the  Senator,  the  regulations  are  so  complex  that  to  comply  with 
all  of  their  provisions  takes  a  substantial  legal  and  audit  staff ;  even 
that  does  not  do  it  sometimes,  because  we'll  come  along  and  make  a 
ruling  that  says  within  the  range  of  reasonable  interpretations  we 
come  out  over  here  [indicating]  generally  the  hard-nosed  approach. 
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And  you  cannot  claim  that  somebody  is  trying  to  be  venal  if  he  has 
come  out  somewhere  else. 

Senator  Mathias.  Do  you  have  other  complex  areas  of  Government 
regulations  which  I  think  create  an  enormous  burden  on  American 
business.  State  taxation  of  interstate  commerce,  is  an  example — where 
the  small  businessman  is  helpless  ?  All  he  does  is  take  his  tax  notices 
and  files  them  in  his  bottom  drawer  because  he  does  not  know  what 
else  to  do  with  them.  He  does  not  have  the  computers  and  the  account- 
ants and  tax  lawyers  to  deal  with  this  problem. 

Is  that  the  kind  of  situation  we  are  getting  into  in  this  area  ? 

Mr.  Smith.  Yes,  sir,  in  many  aspects  of  it.  It's  particularly  true  in 
the  crude  production  area.  In  most  of  the  other  operations,  there  isn't 
anybody  but  the  refiner  in  the  business.  It's  also  true  to  some  extent  in 
the  question  of  the  small  refiner  struggling  along  with  what  amounts 
to  a  very  small  distillation  plant  or  something,  trying  to  stay  alive 
from  one  month  to  the  next  on  cash  flows.  He  does  not  have  the  re- 
sources to  devote  to  this  kind  of  effort  that  some  of  the  bigger  ones  do. 

REGULATION   LEADS   TO  FURTHER   CONCENTRATION   OF  THE  INDUSTRY 

Senator  Mathias.  Let  me  carry  that  one  step  further,  I  guess,  in 
the  direction  of  Senator  Kennedy's  point. 

What  is  the  long-range  effect  of  this  complexity  of  regulations, 
what  its  admitted  adverse  effect  on  small  businesses  are  going  to  do 
to  competition  in  the  long  run  ? 

Mr.  Smith.  In  my  judgment,  the  continued  application  of  the  kind 
of  detailed  regulatory  framework  we  now  have  can  only  result  in 
further  concentration  of  the  industry,  notwithstanding  the  specific 
provisions  in  those  regulations  responding  to  the  congressional  man- 
date to  try  to  give  a  competitive  advantage  to  the  small  refiners. 

Senator  Mathias.  So,  what  you  are  saying  is  that  really  the  course 
we  are  launched  on  is  going  to  make  the  big  boys  bigger  and  the  small 
ones  finally  disappear. 

Mr.  Smith.  In  my  judgment,  it  can  very  well  have  that  undesirable 
result  if  pursued  in  the  manner  we're  pursuing  it  now,  yes,  sir. 

Senator  Kennedy.  To  carry  it  on,  then,  why  isn't  FEA  doing  some- 
thing to  try  and  simplify  it  for  the  smaller  producers,  or  to  apply 
stricter  enforcement  against  the  large  ones? 

Mr.  Smith.  Let  me  turn  to  Mr.  Montgomery,  the  General  Counsel. 

Senator  Kennedy.  I  just  want  to  complete  this  final  point.  I  ques- 
tion your  explanation  about  being  able  to  review  monthly  figures  for 
the  amounts  of  old  and  new  oil  and  thereby  being  able  to  make  some 
judgments  about  what  the  major  oil  companies  were  doing.  I  cannot 
believe,  although  I  stand  to  be  corrected,  that  you  are  going  to  be  able 
to  tell,  even  from  those  overall  figures,  whether  certain  ones  of  the 
major  oil  companies  are  not  cheating. 

Mr.  Smith.  No  way ;  absolutely.  I  would  not  represent  that  for  a 
minute. 

Senator  Kennedy.  That  is  the  point  I  was  making.  You  have  a  seg- 
ment of  the  industry  which  has  65  percent  of  the  oil  production. 

We  will  take  a  short  recess. 

[A  brief  recess  was  taken.] 

Senator  Kennedy.  The  meeting  will  return  to  order. 
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The  point  I  was  making  is  that  since  the  major  oil  companies  do 
have  that  percentage  of  the  market,  and  since  you  cannot  tell  whether 
the  majors  are  following  the  rules  and  regulations,  or  misinterpreting 
them,  it  would  be  impossible  to  determine,  just  from  overall  figures, 
whether  there  are  violations.  And  that  is  going  to  mean  a  loss  of  hun- 
dreds of  millions  of  dollars  to  consumers.  I  understand  the  overall 
monthly  figures  have  been  quite  variable,  in  any  event. 

Mr.  Smith.  Mr.  Chairman.  There  are  a  couple  of  points  I  would 
like  to  make.  First,  we  watch  the  overall  totals.  Since  the  implementa- 
tion of  the  entitlements  program,  we  now  receive  a  monthly  report 
from  each  company,  so  we  watch  the  individual  progress  on  a  month- 
to-month  basis.  Then,  the  third  level  of  coverage  is  the  actual  detailed 
audit  of  each  of  those  companies'  production  records,  to  compare 
their  performance  in  the  base  period  to  their  performance  in  the  re- 
ported period.  I  indicated  to  you  we  have  not  completed  any  of  those 
yet.  I  did  not  mean  to  leave  the  impression  we  had  not  started  them. 
We  have  done  a  major  share  of  them  at  10  of  the  largest  refiners.  In 
that  process,  although  it  is  not  yet  completed,  we  have  already  identi- 
fied 13  probable  violations  on  individual  leases  by  those  companies. 
Your  point  is  entirely  correct  in  that,  simply  by  watching  overall 
totals,  we  cannot  say  and  have  never  alleged  there  are  not  a  large 
number  of  individual  violations  in  those  totals.  The  point  is,  however, 
in  watching  the  overall  totals,  we  can  say  there  is  no  massive  series  of 
violations  on  the  part  of  all  of  the  companies  or  combinations  that 
could  result  in  any  huge  overcharges  to  the  American  consumer. 

Senator  Kennedy.  Do  you  have  better  evidence  that  in  the  utility 
supplier  area,  there  is  going  to  be  a  greater  opportunity  for  finding 
violations? 

Mr.  Smith.  Greater  than  in  the  refineries? 

Senator  Kennedy.  Yes. 

Mr.  Smith.  No,  sir,  and  I  see  no  conflict  between  these  two  areas. 
There  has  been,  as  your  staff  has  evidence,  because  of  some  sloppy 
management  practices  and  our  insistence  on  getting  moving  on  the 
utilities,  a  response  in  the  field  that  we  did  not  intend,  which  has  been 
to  divert  refinery  auditors  into  the  utilities  area.  That  practice  has 
been  terminated.  I'm  not  going  to  say  it  isn't  happening  somewhere 
today,  because  you'll  drag  out  a  case  where  it  is.  But  we're  in  the  proc- 
ess of  correcting  that  error  right  now,  and  in  terms  of  the  manage- 
ment of  the  overall  program,  there  isn't  any  conflict  between  pursuing 
a  vigorous  refinery  audit  program  and  pursuing  the  utilities  investi- 
gations at  the  pace  they  need  pursuing.  The  answer  is,  we've  got  to  do 
both,  Mr.  Chairman. 

Senator  Kennedy.  If  you  can  do  both,  and  you  have  the  necessary 
manpower  and  resources,  that  is  something  else.  But  the  fact  that  you 
have  had  only  one  or  two  auditors  in  some  of  the  major  refineries 
would  indicate  that  you  have  not  had  a  very  significant  increase  in 
manpower  in  that  area.  Let  me  ask  this.  If  you  find  violations  in  the 
utilities  suppliers  area,  you  cannot  pass  on  a  refund  to  the  consumer. 
But  in  the  refinery  area,  you  can.  Is  that  right? 

Mr.  Smith.  That's  right.  If  we  find  one  in  a  refinery — let  me  back 
up  a  minute.  It's  not  quite  that  easy.  We  can't  mandate  the  pass- 
through  of  a  specific  check  in  a  specific  amount  to  the  electric  utilities 
customer,  because  clearly,  the  electric  utility  is  not  within  our  juris- 
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diction.  Our  policy  is  that  if  we  mandate  a  refund  to  a  utility  from  his, 
supplier,  we  also  notify  the  regulatory  commission  that  has  authority 
over  that  utility  as  to  the  fact  of  the  refund,  to  see  that  it  will  show 
up  in  the  form  of  either  a  rate  reduction  or  a  decrease  in  the  next  rate 
hike  to  that  utility's  consumer.  In  the  petroleum  industry,  clearly, 
since  we  exercise  regulatory  authority  all  the  way  down  to  the  retail 
level,  we  can  fashion  any  of  a  number  of  appropriate  remedies  for 
getting  restitution  to  the  consumer. 

NOTIFICATION    OF   STATE   UTILITY   COMMISSIONS 

Senator  Kennedy.  Have  you  notified  the  State  regulatory  commis- 
sions every  time  that  you  have  found  any  violations  in  your  utility 
supplier  audits  ? 

Mr.  Smith.  The  agency  instructions  are,  and  the  agency's  policy  is 
that  whenever  we  mandate  a  refund  from  a  supplier  to  a  utility,  that 
the  Public  Utility  Commission  and  the  appropriate  body  in  that  State, 
or  the  Federal  Power  Commission,  if  it  has  jurisdiction,  will  be  noti- 
fied. We  have  established  coordination  with  the  Federal  Power  Com- 
mission on  this. 

Senator  Kennedy.  Has  that  been  the  case  ? 

Mr.  Smith.  It  has  been  the  case  in  some,  and  I  would  not  bet  a 
nickel  more  than  I  could  afford  to  lose  that  it's  happening  in  every 
case. 

Senator  Kennedy.  This  is  one  of  the  areas  where  policy  is  not  being 
carried  out  in  every  case. 

Mr.  Zarb.  Mr.  Chairman,  I  have  discussed  this  matter  with  the 
Governors'  conference  at  different  times,  and  asked  the  Governors  to 
ask  the  regulatory  commissions  to  link  into  whatever  we  are  doing 
in  this  area.  I  would  like  to  summarize  the  rest  of  my  statement,  since 
we  have  gone  somewhat  longer  than  I  think  you  wanted  us  to. 

The  levels  of  dollars  and  opportunities  in  different  areas  is  an  in- 
teresting area  to  talk  about  from  a  management  standpoint.  It  does 
not  really  have  a  lot  of  merit  here.  The  chairman  of  another  com- 
mittee on  the  House  side  in  the  last  2  weeks  told  me  that  he  had  indi- 
cations from  some  of  my  staff  people,  there  is  some  $5  or  $6  billion  to 
be  recovered  in  the  utility  sector.  We  do  not  think  the  numbers  are 
anything  like  that,  but  we  are  not  sure  what  the  numbers  are  going  to 
turn  out  to  be,  and  will  not  know  until  we  complete  it.  In  this  area, 
the  policy  decision  is  quite  clear  in  both  the  refinery  area  and  the 
utility  area,  as  well  as  the  other  areas  of  our  mission.  We  have  to  com- 
plete audits  of  activities  that  took  place,  particularly  during  the  em- 
bargo, and  have  sufficient  staff  on  an  ongoing  basis  so  that  there  is  no 
question  as  to  what  our  intentions  are  with  respect  to  enforcing  the 
law. 

Mr.  Chairman,  your  question  with  respect  to  double  standards  for 
different  sectors  of  the  industry  should  be  answered  quite  clearly.  In 
our  agency,  we  do  not  have  separate  standards.  We  are  going  to  en- 
force the  law  equally.  We  spell  out  quite  clearly  where  we  have  to  go 
with  respect  to  additional  resources  to  complete  the  work  we  have 
underway.  Mr.  Smith  has  indicated  that  we  are  well  into  the  refinery 
program,  and  we  have  identified  a  number  of  opportunities  that  we 
think  are  going  to  be  fruitful  with  respect  to  crude  production  areas. 


19 

I  think  it  is  clear  as  to  what  we  have  done  in  the  last  4-5  months  in 
this  area  to  move  this  program  along. 

I  want  to  point  out,  also,  that  I  have  asked  the  GAO,  since  our  last 
discussion  on  this  subject,  to  give  us  additional  counsel  and  advice  on 
methods  of  conducting  these  audits  to  get  testing  accomplished,  or 
set  priorities  in  a  more  realistic  way.  We  are  experiencing  what  other 
agencies  that  have  been  in  existence  longer  than  we  have  experienced. 
I  look  forward  to  their  continued  help  in  this  area.  An  important 
policy  area,  I  think 

CONFUSION    HAS   RESULTED   FROM    LACK   OF    COMPLIANCE   MANUAL 

Senator  Kennedy.  Just  before  we  leave  that  rosy  picture  about  the 
situation  in  your  own  shop,  I  have  here  a  memo  dated  January  16, 
1975,  from  Harold  Butz,  Jr.,  the  Deputy  Associate  Assistant  Admin- 
istrator for  Compliance  and  Enforcement,  to  all  national  office  com- 
pliance and  enforcement  staff.  The  memo  states,  and  I  quote : 

To  avoid  .  .  .  confusion  ...  all  policies  and  guidelines  .  .  .  should  be  incor- 
porated in  the  Compliance  and  Enforcement  Manual  as  soon  as  possible. 

[See  appendix  for  text  of  full  memorandum.] 

That  was  6  months  ago,  and  the  manual  has  still  not  been  completed, 
indicating  that  there  has  apparently  been  6  months  of  continuing  con- 
fusion. What  is  the  situation  on  that  now  ? 

Mr.  Smith.  It  hinges  on  one's  definition  of  continued  confusion,  sir. 
I  would  rather  state  it  as  a  continued  decrease  in  the  absence  of  spe- 
cific guidance  in  the  field.  Since  the  first  of  January  we  have  issued 
49  separate  pieces  of  guidance.  These  are  in  the  process  now  of  being 
codified  into  a  Compliance  and  Enforcement  Manual.  One  of  the 
things  that  comes  out  clearly  from  the  material  submitted  to  your 
staff,  and  from  Mr.  Zarb's  statement,  is  that  when  we  launched  this 
compliance  plan  in  January,  we  underestimated  the  magnitude  and 
complexity  of  what  needed  to  be  done.  The  current  target  date  for  the 
issuance  of  the  comprehensive  compliance  manual  is  the  first  of  Octo- 
ber this  fall.  That  does  not  mean  we  have  been  waiting  until  we  could 
solve  all  the  problems  in  order  to  get  at  the  most  important  ones.  WTiat 
we  have  been  doing  is  operating  on  two  parallel  tracks :  first  identify- 
ing those  areas  needing  specific  guidance,  developing  that  guidance, 
and  getting  it  out  so  it  can  be  effective  as  soon  as  possible ;  and  con- 
currently, incorporating  that  guidance  and  working  on  other  material 
to  embody  in  a  single,  comprehensive  manual  that  we  could  issue  as 
soon  as  it  was  right  and  complete. 

Senator  Kennedy.  As  I  understand  it,  the  first  draft  of  a  Compli- 
ance and  Enforcement  Manual  was  developed  in  June  of  1974. 

Mr.  Smith.  Yes,  sir.  It  was  issued  at  a  conference  of  all  supervisors. 

Senator  Kennedy.  And  in  Mr.  Butz's  memo  of  January  16, 1975,  he 

stated,  and  I  quote : 

A  basic  Compliance  and  Enforcement  Manual  already  exists,  but  it  needs  sub- 
stantial revision  and  amplification.  Accordingly,  the  recently  approved  Com- 
pliance and  Enforcement  Manual  is  to  be  updated  by  March  15,  1975. 

Now,  you  are  telling  us  the  manual  will  not  be  ready  until  October  ? 
Mr.  Smith.  That's  right,  sir.  I  wish  it  had  been  the  15th  of  March, 
I  wish  it  had  been  June  30. 
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But  to  do  it  right  and  do  the  job  that  needs  to  be  done,  I  would 
rather  wait  until  the  first  of  October  and  get  it  right,  and  get  it  out, 
so  it  will  then  be  available  to  all  people  and  go  to  a  number  of  deficien- 
cies you're  going  to  hear  about  in  these  hearings. 

Senator  Kennedy.  That  is  the  point.  I  do  not  doubt  that  you  are 
sending  a  lot  of  other  kinds  of  rules  or  guidelines  out  to  these  various 
offices.  But  without  this,  I  think  you  are  running  into  serious  problems 
of  misinterpretation  and  confusion  in  these  areas. 

Mr.  Smith.  I  agree  we  need  to  do  it.  We're  doing  it  as  fast  as  we 
can. 

Mr.  Zarb.  I  would  just  point  out,  Mr.  Chairman  that  Mr.  Smith 
and  I  have  had  lengthy  discussions  on  this,  plus  training  manuals, 
training  activities,  organizational  questions,  recording  machinery,  all 
of  which  are  covered  here  in  my  testimony.  He  has  been  advised  that 
he  has  the  capability  to  get  whatever  resources  are  necessary  to  shorten 
that  time  line  of  the  resources  to  get  the  job  done.  I  am  not  sure,  Mr. 
Chairman,  that  I  should  not  submit  the  rest  of  my  statement  for  the 
record.  It  is  going  to  take  some  time,  particularly  if  we  stop.  I  would 
like  to  read  the  conclusion. 

It  is  clear,  Mr.  Chairman,  that  the  areas  the  subcommittee  is  examin- 
ing, which  really  turn  on  the  question  of  effective  management  of  our 
compliance  effort,  are  still  in  the  process  of  being  meaningfully  im- 
proved. Members  of  our  professional  staff  in  the  field  and  at  the  head- 
quarters have  undoubtedly  experienced  a  series  of  frustrations,  delays, 
or  difficulties  during  the  short  history  of  our  organization  and  the 
evolution  of  its  adjustments. 

Unfortunately,  there  is  no  way  to  bring  the  level  of  our  operations 
up  to  desired  levels  of  efficiency  and  effectiveness  in  a  few  days,  a  few 
weeks,  or  even  a  few  months.  However,  we  have  embarked  on  this  task 
in  a  way  that  will  build  a  sound  foundation  for  our  activities  rather 
than  simply  fight  fires  from  day  to  day.  We  are  committed  to  com- 
pleting this  strengthening  process,  and  I  give  you  my  assurance  that 
this  commitment  will  remain  as  long  as  I  have  this  responsibility. 

Within  the  last  60  days,  the  Senate  has  confirmed  the  appointments 
of  two  key  people  who  will  be  responsible  for  much  of  the  implementa- 
tion of  our  plans;  Mr.  John  Hill,  who  was  here  earlier,  as  Deputy 
Administrator,  and  Mr.  Smith  as  Assistant  Administrator,  respon- 
sible for  enforcement  and  compliance.  The  Senate  now  has  before  it 
the  President's  nominations  of  Mr.  Eric  Zausner  as  Deputy  Admin- 
istrator and  Mr.  Thomas  Noel  as  Assistant  Administrator  for  Manage- 
ment and  Administration.  These  key  people  share  my  commitment  to 
upgrading  our  compliance  program  and  our  other  programs  as  well. 
With  them  in  place,  I  expect  to  see  the  pace  of  improvement  pick  up 
sharply. 

We  recognize,  Mr.  Chairman,  responsibility  for  compliance  efforts 
that  will  extend  well  beyond  the  expiration  of  our  current  regulations. 
We  must  complete  a  thorough  audit  of  the  industry's  practices,  es- 
pecially during  the  period  of  the  embargo,  to  assure  the  Nation's  con- 
sumers that  they  have  been  treated  fairly.  Because  of  the  particular 
vulnerability  of  utilities  to  overcharges,  which  stems  from  their  re- 
quirement to  continue  to  provide  service  and  the  fact  that  some  of 
them  may  have  been  in  a  position  to  bargain  less  hard  for  supplies  of 
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fuel  than  other  customers,  we  need  to  expand  that  effort,  as  I  have 
described  before.  Our  refinery  audit  program  needs  more  manpower 
and  better  procedures,  and  producer  audits  need  to  have  additional 
effort. 

Moreover,  we  must  be  prepared  to  respond  to  future  developments 
more  rapidly  and  effectively  than  we  have  been  able  to  do  in  the  past. 
We  must  assure  not  only  that  FEA's  regulations  are  complied  with, 
but  also  that  any  evidence  of  criminal  intent  is  brought  immediately 
to  the  attention  of  the  Department  of  Justice  for  appropriate  action. 

Mr.  Chairman,  my  testimony  was  written  specifically  to  get  into 
the  problem  areas,  and  not  tell  you  all  the  good  things  that  have  oc- 
curred over  the  last  6  months.  I  think  your  staff  has  had  adequate  in- 
terest to  tell  you  a  balanced  story.  The  work  that  has  occurred  since 
January  of  this  year  in  this  particular  program,  and  the  priority  that 
I  have  personally  put  on  it  speak  for  themselves.  More  important  than 
these,  in  my  view,  is  the  way  we  have  approached  this  responsibility. 
We  are  determined  to  learn  from  our  mistakes  and  from  our  successes, 
and  to  continue  to  take  whatever  measures  may  be  required  to  im- 
prove our  programs.  I  think  a  great  deal  of  progress  has  been  made. 
You  see  we  still  have  some  distance  to  go.  I  am  absolutely  certain  that 
we  will  make  important  improvements  as  quickly  as  we  can.  To  do  so 
is  our  clear  responsibility,  and  we  are  all  committed  to  discharging 
that  responsibility. 

These  hearings,  I  think,  as  well  as  continued  counsel  with  the  GAO, 
will  provide  me  personally  and  the  FEA  with  new  information  and 
guidance,  which  to  all  of  us  is  helpful  in  achieving  the  results  we  want. 
Mr.  Chairman,  I  would  just  add,  as  a  policy  position,  the  FEA  will 
enforce  to  the  best  of  its  capability  any  laws  and  regulations  that  are 
on  its  books,  so  long  as  they  are  there.  Our  compliance  effort  will  not 
be  designed  in  a  way  that  might  presume  the  elimination  of  those  laws 
or  regulations  within  the  near  term.  Second,  that  we  will,  wherever 
criminal  violations  are  found,  assure  that  those  are  referred  to  Justice, 
even  if  our  administrative  activities  have  to  take  a  back  seat.  As  you 
know,  that  has  been  an  area  of  some  discussion  in  the  months  past. 

Finally,  it  is  clear  that  we  are  a  temporary  agency.  It  is  equally 
clear,  however,  that  we  have  got  to  complete  this  compliance  activity, 
which,  it  seems  to  me,  means  we  have  to  build  the  organization  neces- 
sary to  do  the  job.  If  our  agency  does  expire  on  time,  or  any  time  it 
does,  that  institution  should  remain  in  place,  perhaps  within  some 
other  organization,  to  complete  the  work  we  have  begun.  Thank  you, 
Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much.  We  will  include  your 
complete  statement  in  its  entirety  in  the  record. 

FEA    POLICY   ON    HANDLING   CRIMINAL    CASES    NOT   FOLLOWED 

On  the  question  of  FEA's  enforcement  policy,  a  memorandum  dated 
April  28,  1975,  from  an  auditor  in  FEA  region  I  to  the  regional  coun- 
sel refers  to  a  case  where  the  auditor  discovered  extensive  erasures  in 
the  records  of  a  company  cited  for  violation.  In  the  memorandum,  the 
auditor  asked  whether  the  violation  should  be  pursued  as  a  criminal 
case.  The  regional  counsel  responded  on  May  14,  stating,  and  I  quote : 

It  is  Agency  policy  and  a  matter  of  practical  expedience  that  all  reasonable 
avenues  for  effecting  the  objectives  of  FEA  regulations  through  civil  compromise 
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at  the  Agency  level  should  be  exhausted  before  referral  to  the  appropriate  U.S. 
Attorney  for  criminal  or  otber  judicial  proceedings. 

[See  appendix  for  text  of  full  memorandum.] 

Is  this  FEA  policy  ? 

Mr.  Zarb.  I  will  ask  our  Deputy  General  Counsel  to  answer  that. 

Mr.  Robinson.  That  particular  case  was  referred  to  the  assistant 
U.S.  attorney  in  New  Hampshire  for  an  advisory  opinion  as  to  whether 
or  not  the  Department  of  Justice  would  be  interested  in  handling  that 
case.  I  believe  we're  talking  about  the  same  case.  On  the  question  of 
the  policy  that  was  expressed  in  that  memorandum,  that  is  incon- 
sistent with  policy  that  has  been  established  at  the  national  office. 

Senator  Kennedy.  If  a  regional  counsel  responds  in  that  way,  how 
are  they  going  to  understand  what  national  policy  is? 

Mr.  Robinson.  That  particular  regional  counsel  had  been  given  the 
policy  of  the  agency,  which  is  that,  at  the  point  in  time  when  criminal 
activity  is  uncovered  the  investigation  is  to  cease.  The  facts  are  to 
be  put  together  in  a  referral  memorandum  that  is  to  be  sent  to  the  Gen- 
eral Counsel's  office  in  Washington  for  evaluation  and  referral  to  the 
Department  of  Justice. 

Mr.  Zarb.  I  want  to  answer  that,  Mr.  Chairman,  so  the  answer  is 
complete.  Probably  around  March  or  April  of  this  year,  it  was  brought 
to  my  attention  there  were  occasions  where  the  FEA,  in  uncovering 
various  forms  of  violations  when  they  had  been  well  into  administra- 
tive proceedings,  had  asked — or  in  some  form  or  another  requested — 
that  they  go  forth  with  their  administrative  procedures,  to  do  that  be- 
fore the  referrals  to  Justice  were  made.  That  came  to  light  in  one  case 
between  Customs  and  FEA.  It  went  back  prior  to  my  visiting  the 
agency.  I  discussed  the  matter  with  both  the  Deputy  Secretary  of  the 
Treasury  responsible  for  their  end  of  the  business,  and  also  with  the 
Justice  Department.  At  that  time — the  timing  was  about  April  or 
May — I  suggested  that  the  Deputy  Attorney  General  at  that  point 
convene  a  meeting  of  the  various  agencies  involved,  and  ensure  that 
whenever  a  question  was  raised  with  respect  to  which  goes  first — the 
administrative  or  the  criminal  proceeding — that  the  Justice  Depart- 
ment had  the  last  call. 

Simultaneously,  I  did  direct  within  our  agency  that,  whenever  a 
criminal  case  was  uncovered,  or  a  suspicion  was  uncovered,  it  was  im- 
mediately to  be  referred  to  Justice,  and  we  were  to  stand  back  and 
complete  our  administrative  activities  after  that  was  done.  You  are 
never  going  to  be  able  to  account  for  every  individual  or  memorandum 
in  our  organization.  One  decision,  or  one  person  or  another,  it  may  be 
an  act  inconsistent  with  our  policy.  But  I  think  your  staff  has  clearly 
seen  what  our  policy  is,  and  it  has  been  stated  clearly  and  loudly. 

Senator  Kennedy.  This  was  as  of  May  14,  1975,  just  about  5  weeks 
ago.  Do  you  have  any  other  kind  of  document  or  memorandum  that 
you  have  sent  out  to  the  regional  offices,  so  they  will  understand  quite 
clearly  what  you  have  stated  here  as  your  policy  ? 

Mr.  Smith.  Yes,  sir.  It's  been  incorporated  into  a  number  of  the 
pieces  of  guidance.  For  example,  it  was  pointed  out  explicitly  in  the 
training  materials  associated  with  the  basic  auditor's  course.  It's  in- 
corporated in  the  utilities  manuals  and  a  number  of  other  places.  Mr. 
Robinson  can  elaborate. 
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Mr.  Robinson.  In  April  of  this  year,  we  prepared  and  submitted  to 
various  committees  of  Congress  a  report  which  stated  FEA's  policy  in 
this  area.  This  report  was  distributed  to  all  regions,  and  I  believe  just 
this  morning  I  saw  some  documentation  on  that,  in  I  believe,  the  case 
you  were  referring  to.  Attached  to  the  file  in  that  case  was  an  indica- 
tion that  this  regional  counsel  did,  in  fact,  have  that  report,  and  under- 
lined various  portions  of  it.  We  are  rather  at  a  disadvantage  here, 
because  we  don't  have  these  documents  in  front  of  us. 

Senator  Kennedy.  You  can  submit  them,  but  the  point  is,  as  of  at 
least  5  weeks  ago — this  is  a  Massachusetts  case  in  any  event,  not  a 
New  Hampshire  case — in  the  regional  office  the  counsel  does  not  under- 
stand that  to  be  the  case.  I  think  it  shows  something  about  the  lack  of 
communication. 

Mr.  Zarb.  I  just  asked  Mr.  Montgomery  if  he  can  conceive  of  any 
misunderstanding  that  was  in  the  regional  general  counsel  at  this 
moment  in  time  with  respect  to  the  policy,  and  he  answered  that  he 
can  submit  three  specific  places,  as  far  as  the  compliance  program  is 
concerned :  the  draft  compliance  manual  issued  in  June  1974  that  you 
referred  to  earlier  outlined  specific  procedures  to  follow  when  evi- 
dence for  criminal  activity  is  uncovered ;  chapter  800,  fraud  awareness, 
in  the  auditor's/investigator's  handbook  issued  in  March  1975,  and 
used  in  all  the  basic  audit  investigation  courses,  deals  with  this ;  and  a 
specific  section  in  the  utilities  investigation  guide  outlines  the  same 
agency  policies.  Agency  policy  has  been  communicated  in  writing  to 
the  regions  on  a  number  of  occasions. 

REGION    ACTED   IN    CONTRAVENTION    OF   NATIONAL   POLICY 

Senator  Kennedy.  As  I  understand  it,  there  was  also  a  situation  in 
region  VI  in  which  procedures  were  not  followed  after  a  violation  was 
discovered.  These  procedures  concerned  the  handling  of  cases  involv- 
ing possible  criminal  violations.  A  memorandum  dated  April  21, 1975, 
from  Mr.  Garringer,  the  Director  of  the  Enforcement  Policy  and 
Program  Review  staff,  describes  the  confusion  concerning  the  way 
to  handle  a  certain  case;  we  are  not  going  to  mention  the  company. 
The  memorandum  reflects  on  the  way  that  the  procedures  were  not 
being  followed  within  the  agency.  It  states,  and  I  quote :  "This  is  an- 
other example  of  region  VI  going  its  own  way." 

[See  appendix  for  text  of  full  memorandum.] 

Are  you  familiar  with  that  ? 

Mr.  Smith.  Yes,  sir,  I  am.  That  same  memorandum  reflects  the 
explicit  conclusion  that  the  action  taken  in  the  region  is  in  contraven- 
tion to  the  national  policy  that  has  been  communicated  a  number  of 
times,  and  the  individual  who  took  it  knew  it  was. 

Senator  Kennedy.  The  point  is  that  you  have  two  regions  which 
apparently  do  not  understand  what  the  policy  is.  Or,  if  they  do  under- 
stand it,  they  are  not  following  it. 

Mr.  Smith.  Mr.  Chairman,  I  think  there  is  a  distinction  between 
"understanding"  what  the  policy  is,  and  choosing  to  follow  it. 

I  think  there  is  evidence  in  this  memorandum  itself,  to  the  effect 
that  the  regional  official  involved  understood  the  policy  and  elected 
not  to  comply  with  it.  In  that  connection,  as  you  are  aware  from  Mr. 
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Zarb's  prepared  statement,  this  has  been  an  issue  for  as  long  as  there 
has  been  a  national  and  regional  compliance  program,  since  June 
1974. 

There  is  a  long  history  of  this  issue  of  regional  versus  national 
authority  and  responsibility.  And  the  differing  views,  within  the 
agency,  on  what  the  proper  balance  was:  the  question  of  who  does 
what  in  a  regional  operation,  and  in  a  national  headquarters  opera- 
tion— has  always  been  one,  and  is,  within  any  organization  that  has 
a  field  staff,  as  Mr.  Zarb's  testimony  points  out. 

This  issue  has  been  resolved  with  the  preparation  and  implemen- 
tation of  the  regional  operations  plan  which  does  two  important  things 
in  this  respect. 

First,  it  delineates  authorities  and  responsibilities  and  pieces  of 
work  that  are  going  to  be  done  in  the  region,  and  at  the  national  head- 
quarters, for  the  first  time  comprehensively  and  specifically.  It  reduces 
markedly  the  chance  of  misunderstanding  to  who  is  driving  what 
part  of  the  train  between  national  and  regional. 

Secondly,  it  provides  a  specific  written  delegation  of  authority 
from  Mr.  Zarb  to  me,  from  me  to  the  regional  administrator,  and  from 
me  to  my  subordinates ;  and,  from  the  General  Counsel  to  the  regional 
counsel;  which  outlines  in  writing,  for  the  first  time,  exactly  who  has 
what  authority  and  what  action  is  to  be  taken. 

The  promulgation  of  this  plan,  Mr.  Chairman,  is  going  to  reduce 
substantially  the  number  of  instances  of  the  kind  that  happened  in 
that  memorandum.  No  plan  and  no  management  structure  conceived  by 
man  is  ever  going  to  ensure  that  every  single  individual  in  the  agency 
does  every  single  thing  in  accordance  with  the  agency's  policy. 

Senator  Kennedy.  To  move  on,  in  this  memorandum,  it  does  indi- 
cate— and  I  will  put  it  all  in  the  record — that  "The  field  complains 
that  we  have  not  issued  definitive  instructions  in  many  areas.  This  may 
be  true ;  but  in  this  case,  it  did  not  matter." 

That  is  a  reaction,  whether  we  like  it  or  not,  from  people  in  the  field 
who  have  indicated  that  they  have  not  received  definitive  instructions. 
That  is  what  they  have  said  in  the  field. 

You  also  have  the  other  region  that  did  not  understand  what  you 
have  stated  to  be  an  ongoing  and  continuing  policy.  There  are  two 
issues.  One  involves  the  violation  of  clear  guidelines,  which  we  under- 
stand may  take  place  in  any  organization.  The  other  is  the  fact  that 
the  guidelines  and  regulations  have  not  been  issued,  or  they  are  con- 
fusing, or  they  are  subject  to  a  variety  of  different  interpretations. 

Mr.  Zarb.  I  would  just  add  to  your  concern  in  this  area  that  in  my 
travels  in  the  country  from  time  to  time,  where  I  can,  I  visited  with 
regional  people. 

Some  of  the  messages  in  the  last  30  or  60  days  have  come  clear 
through  to  me.  There  are  legal  interpretations  that  have  still  not  been 
clarified  by  headquarters,  so  that  people  in  the  field  will  have  a  clearer 
understanding  of  the  meaning  of  some  of  the  regulations  and  some 
of  the  laws  which  they  enforce. 

We  have  a  list  of  those  that  are  still  pending.  At  the  moment,  they 
are  being  clarified  in  the  home  office,  and  I  will  be  getting  a  continuing 
report  as  to  how  fast  they  come  out  of  our  General  Counsel's  office. 
So  the  people  in  the  field  are  not  left  without  guidance. 
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GENERAL    COUNSEL   HAS    NOT   RESPONDED   TO   REQUESTS   FOR   AID 

Senator  Kennedy.  With  regard  to  issues  that  are  pending  in  FEA's 
General  Counsel  office,  there  is  quite  a  list  of  things  that  are  still  pend- 
ing there,  and  have  been  for  some  months. 

In  a  memorandum  dated  October  7,  1974,  Eugene  Guziewicz  in  the 
National  Compliance  and  Enforcement  Office  wrote  regarding  the 
General  Counsel,  and  I  quote : 

Several  requests  have  been  made  by  RARP  [refinery]  audit  teams  of  the  Gen- 
eral Counsel,  Washington,  D.C.,  for  technical  aid  in  the  resolution  of  a  problem. 
.  .  .  Replies  to  these  requests  have  not  only  been  slow,  but  in  some  cases  non- 
existent. 

[See  appendix  for  text  of  full  memorandum.] 

Has  this  situation  changed  since  October  1974  ? 

Mr.  Zarb.  The  General  Counsel  will  speak  first,  and  then  I  will 
speak  to  the  point. 

Mr.  Montgomery.  Mr.  Chairman,  the  answer  to  your  question  in 
a  word,  is  yes,  the  situation  has  changed.  The  explanation  for  the 
problem  that  did  exist  for  some  time  is  not  very  difficult  to  articulate. 

We  were  inundated  with  requests  for  interpretations.  We  had  them 
from  the  regions ;  we  had  them  from  private  firms ;  we  had  them  from 
the  National  Compliance  Office;  and  we  are  the  first  to  admit  that 
for  many,  many  months  we  did  not  have  enough  people  to  keep  up 
with  the  number  of  requests  that  came  in. 

Obviously  each  person  who  sent  us  a  request  was  mainly  interested 
in  his  request.  But,  if  you  add  them  up,  you  get  hundreds  and  hun- 
dreds of  requests,  which  we  have  handled  as  fast  and  as  expeditiously 
as  we  could. 

Naturally,  in  many  cases,  we  had  to  set  aside  for  further  delibera- 
tion and  action,  not  only  from  my  office  but  also  involving  inputs  and 
advice  from  throughout  FEA.  Some  of  them,  the  more  difficult  ques- 
tions, we  tried  to  respond  oftentimes,  if  we  could,  by  telephone. 

To  the  ones  we  could  deal  with  on  a  short  turnaround  basis,  we  have 
done  a  number  of  things  to  try  to  clean  up  this  backlog.  I  think,  at 
this  point,  the  number  of  actions  we  have  pending  from  the  regions  is 
down  to  about  12  or  15. 

But  we  have  had,  from  the  very  beginning,  a  very  great  sensitivity 
to  the  fact  that  the  regions  were  important  parts  of  the  organization 
and  we  should  deal  with  them. 

Back  in  the  spring  of  last  year,  I  set  up  in  my  office  a  unit  specif- 
ically charged  with  the  responsibility  for  talking  on  the  telephone, 
region  by  region,  every  day.  One  man  on  my  staff  was  assigned  the 
responsibility  for  one  or  two  regions.  Every  day  he  talked  to  the  re- 
gional counsel  out  there. 

They  knew  if  they  had  a  problem  that  needed  attention,  they  could 
get  an  answer.  Someone  would,  if  he  could  not  answer  it  himself,  try 
to  run  it  down.  In  this  way,  we  took  care  of  hundreds  and  hundreds  of 
problems,  on  a  day-to-day  basis. 

And  we  continue  to  have  a  more  sophisticated  system  of  that  kind, 
now.  But  it  remains  true  that  a  lot  of  things  could  not  be  answered, 
and  they  did  pile  up.  And,  in  some  cases,  the  delays  were  inexcusably 
long. 
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Senator  Kennedy.  Are  you  familiar  with  the  memorandum  of  May 
27,  1975,  from  Thomas  Noel,  the  Acting  Assistant  Administrator  for 
Management  and  Administration,  to  Robert  Montgomery  ?  It  requests 
Mr.  Montgomery's  assistance  in  expediting  several  directives  for  pub- 
lication. It  contains  a  personal  note  on  the  bottom:  "Bob.  Some  of 
these  started  out  last  year."  The  notations  indicate,  for  example,  that 
the  directive  concerning  the  Project  Review  Board  for  Proposed  Con- 
tracts was  "cleared  by  all  officials  with  the  exception  of  the  General 
Counsel"  and  has  been  pending  since  January  1975.  The  personnel 
security  program  was  also  "cleared  by  all  officials  with  the  exception 
of  the  General  Counsel,"  and  was  due  to  be  returned  last  November. 
Similarly,  the  inspections  and  audits  manual  was  "cleared  by  all  of- 
ficials with  the  exception  of  the  General  Counsel,"  and  was  pending 
since  January. 

[See  appendix  for  text  of  full  memorandum.] 

The  memorandum  indicates  that  these  directives  have  remained  in 
the  General  Counsel's  office  awaiting  action  for  4  to  6  months. 

Mr.  Montgomery.  Mr.  Chairman,  you  are  accurate  in  saying  that 
some  of  these  things  did  remain  unclear  for  those  times,  but  the 
implication  that  they  were  just  sitting  there  is  untrue. 

In  clearing  up  something,  my  view  of  our  responsibilities  is  to  en- 
sure that  it  is  properly  and  legally  and  in  every  other  way  correct.  On 
many  of  these  things,  the  time  elapsed  between  the  time  we  got  it  for 
clearance  and  the  time  that  it  was  approved  was  filled  with  numerous 
meetings  and  discussions  and  revisions  and  redraftings. 

So,  one  man's  bottleneck  is  another  man's  quality  control.  Some 
cases,  we  let  things  sit  aside  for  too  long.  In  some  cases,  we  used  the 
time  to  good  advantage  and  made  substantial  improvements. 

Mr.  Zarb.  I  think,  Mr.  Chairman  it  might  be  recognized 

Senator  Kennedy.  Just  let  me  make  a  comment. 

Being  able  to  use  the  phone  to  let  these  people  know  is  obviously 
of  some  advantage,  but  that  does  not  help  industry  or  consumers  to 
understand  what  the  rules  and  regulations  really  are.  How  are  they 
going  to  conform  to  them  ? 

I  think  it  makes  it  extremely  difficult  for  them  to  understand  what 
the  thinking  is  and  what  is  going  on  in  the  General  Counsel's  office. 
It  puts  them  at  a  disadvantage. 

Mr.  Montgomery.  It  would,  if  we  were  talking  about  problems  that 
were  being  brought  to  our  attention  by  the  general  public. 

When  I  answered  your  question,  I  was  focusing  on  the  question  of 
our  responsiveness  to  regions  who  had  specific  problems  on  their  desk 
and  they  wanted  to  move  those  problems.  What  we  gave  them  was 
our  interpretation. 

They  then  incorporated  that  interpretation  into  an  action  which 
at  least  became  public  to  the  individuals  concerned.  And  maybe  it 
became  public  generally. 

When  we  have  problems  involving  general  questions  of  interpreta- 
tion— and  we  have  had  many — we  do  not  deal  with  them  through  a 
telephone  call,  or  even  a  written  interpretation  of  concern  only  to 
a  specific  party.  We  deal  with  it  by  way  of  a  ruling  of  general  applica- 
bility which  has  been  published  in  the  Federal  Register  and  given 
broad  circulation.  Or  we  deal  with  it  through  a  change  in  the  regu- 
lations, which  tends  to  be  more  specific. 

The  numbers  of  these  are  up  in  the  hundreds. 
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Mr.  Zarb.  Mr.  Chairman  ? 

Senator  Kennedy.  Is  there  anything  you  would  like  to  add  to  that? 
I  would  like  to  get  into  another  area. 

Mr.  Zarb.  I  would  think,  as  a  matter  of  fairness  and  balance,  the 
Chairman  would  want  me  to  add  the  fact  that  these  memorandums 
were  developed  by  Mr.  Noel,  who  is  newly  appointed  to  the  job  which 
he  is  acting  in,  and  his  confirmation  is  pending  before  the  Senate, 
which  should  indicate  the  direction  in  which  the  agency  is  traveling 
in  terms  of  servicing  these  kinds  of  problems  that  still  prevail  within 
the  organization  so  that  they  might  be  cured.  If  we  are  not  doing  our 
job  in  the  case  of  the  problems  that  we  have  had  over  the  last  year, 
these  memorandums  would  not  be  in  existence. 

NATIONAL   OFFICE   INTERFERENCE   IN   FIELD   OPERATIONS 

Senator  Kennedy.  A  meeting  of  the  regional  compliance  and  en- 
forcement directors  was  held  in  Atlanta  last  month.  The  report  of 
that  meeting  lists  16  problems  cited  by  the  compliance  and  enforce- 
ment directors,  some  of  which  we  have  already  talked  about  this 
morning. 

One  of  the  problems  concerns  the  regional  directors'  feelings  of  na- 
tional office  interference  in  field  operations.  With  regard  to  notifying 
appropriate  regional  offices,  the  report  says,  and  I  quote : 

National  office  interference  in  field  operations  without  notifying  appropriate 
Regional  Officials.  Lobbyists,  attorneys,  and  company  officials  have  contacted 
high  officials  in  FEA  national  office,  discussed  cases  and  obtained  decisions  based 
on  incomplete  facts  that  have  rendered  useless  hundreds  of  hours  of  investiga- 
tion. Frequently,  the  field  office  learns  of  this  from  the  company  as  the  national 
office  officials  have  not  informed  us. 

[See  appendix  for  full  text  of  memorandum.] 

How  widespread  is  that  ? 

Mr.  Smith.  I  think  the  fact  that  it  exists  at  all  means  it  is  too 
widespread,  Senator.  It  is  another  example  of  the  kind  of  problems 
that  have  grown  out  of  the  absence  of  any  definitive  understanding  of 
the  relative  responsibilities  of  the  regional  and  national  office. 

Given  the  initial  lack  of  organization,  the  initial  lack  of  clear  defi- 
nition of  the  responsibilities  of  authority  among  the  regional  and 
national  offices,  there  grew  up  one  tendency  to  which  the  subcommittee 
staff  alluded  and  that  is  the  lack  of  uniformity  in  the  application  of 
regulations  among  regions. 

The  first  reaction  to  that  was  to  try  to  centralize  more  and  more  of 
the  decisionmaking  to  see  that  the  same  decision  was  applied  and  was 
made  in  the  same  set  of  circumstances.  Unfortunately,  that  created 
a  tendency  to  slow  down  the  rate  at  which  cases  could  be  processed 
and  created  this  opportunity  for  the  intervention  of  national  people 
in  the  operational  aspects  of  the  regions. 

My  own  view  and  that  of  Mr.  Zarb  and  the  one  incorporated  in 
the  regional  operation  plan  is  that  there  is  plenty  of  work  to  be  done 
from  both  the  regional  and  the  national  offices,  and  this  plan  has  set 
out  the  division  of  that  work  among  the  two. 

As  a  result  of  this  plan,  and  my  own  instructions  to  the  compliance 
staff,  we  will  have  a  lot  less  of  the  kind  of  thing  outlined  in  that 
memorandum. 

It  has  happened,  and  it  is  regrettable ;  it  should  not  happen,  and  it 
will  happen  much  less  frequently  in  the  future. 
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LOGGING  PROVISIONS  OF  FEA 


Senator  Kennedy.  Does  FEA  have  logging  provisions  to  indicate 
when  lobbyists  or  attorneys  from  a  company  come  in,  as  well  as  who 
they  visit  and  what  matter  was  discovered  ? 

Mr.  Smith.  Yes,  sir,  I  and  each  of  my  immediate  subordinates  keep 
a  detailed  calendar  of  all  the  people  we  talk  to  outside  the  agency  and, 
in  fact,  those  are  forwarded  to  the  Public  Affairs  Office  and  made 
public  on  a  periodic  basis. 

Senator  Kennedy.  What  sort  of  procedures  do  you  follow  when  a 
company  wants  to  discuss  a  violation  it  may  have  committed?  Does 
the  company  talk  to  the  field  people  first?  Do  you  have  any  kind  of 
procedures  ? 

Mr.  Smith.  No,  sir,  we  have  no  specific  requirement  that  any- 
one follow  any  particular  path  to  come  to  see  us.  We  are  open  to  any- 
one and  try  to  make  ourselves  available  to  the  extent  we  can  to  any- 
one who  has  a  problem  to  present.  The  procedure  that  I  would  like 
to  have  followed,  and  I've  instructed  to  be  followed  is  that  no  decision 
or  commitment  be  made  at  any  meetings.  I  try  very  hard  in  my  own 
meetings  not  to  make  any  commitment  about  what  we're  going  to  do, 
but  rather  to  listen  to  what  the  problem  is,  outline  the  considerations, 
and  then  promise  a  response  or  decision  in  a  reasonably  short  time. 
Before  that  decision  is  made,  the  people  in  the  field  concerned  with 
that  case  certainly  should  be  consulted  and  their  input  should  be 
incorporated  into  any  final  decision. 

To  the  extent  that  that  hasn't  happened,  it's  just  a  breakdown  in 
the  way  that  things  ought  to  happen.  This  will  occur  less  frequently. 
It  might  be  appropriate  to  observe,  Mr.  Chairman,  that  a  substantial 
number  of  those  visits  are  arranged  in  response  to  requests  from 
Members  of  Congress,  who  are  understandably  concerned  that  their 
constituents  have  a  chance  to  achieve  a  hearing  on  a  particular  issue. 

Senator  Kennedy.  One  suggestion  is  that  they  should  not  have  the 
field  people 

Mr.  Smith.  None  whatsoever,  quite  the  opposite.  What  I'm  point- 
ing out  is  that  we  try  to  make  ourselves  available,  not  only  to  people 
who  are  referred  to  us  by  their  Representatives  or  Senators,  but  also 
to  anybody  else  who  has  a  problem,  to  the  extent  we  can.  I  don't  think 
there's  anything  wrong  with  that,  Senator.  The  problem  outlined  in 
that  memorandum  of  the  Atlanta  meeting  is  valid,  and  it's  one  where 
the  field  people  are  right  to  the  extent  that  it  has  happened.  It  should 
not  happen  that  way.  If  the  field  people  are  going  to  be  overruled, 
they  should  be  heard,  and  the  reason  they  are  going  to  be  overruled 
should  be  explained  to  them.  They  should  not  hear  the  results  from  the 
companies.  That's  just  not  the  way  it  ought  to  operate. 

Senator  Kennedy.  The  point  is,  this  is  another  area  where  the  field 
people  evidently  do  not  have  that  kind  of  an  understanding  or  aware- 
ness, at  least  at  this  time. 

Mr.  Smith.  I  think  it's  important  to  keep  that  comment  in  perspec- 
tive. The  comment  refers  to  the  fact  that  this  has  happened  on  occa- 
sion. I  don't  want  the  impression  to  get  in  the  record  that  this  is  the 
standard  way  we  do  business,  just  call  on  a  company  at  national 
headquarters  and  cut  a  deal  with  them,  and  then  tell  the  field  opera- 
tions people  to  forget  it. 
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These  are,  in  my  judgment,  isolated  examples  and  not  the  stand- 
ard way  the  agency  operates. 

Senator  Kennedy.  I  would  point  out  that  the  regional  compliance 
and  enforcement  directors'  report  states,  and  I  quote,  "Frequently, 
the  field  office  learns  of  this  from  the  company  as  the  National  Office 
officials  have  not  informed  us." 

Mr.  Smith.  Maybe  they're  not  any  more  precise  in  their  memoran- 
dums than  I  have  been  in  one  or  two  of  mine,  sir. 

Senator  Kennedy.  I  mean  it  is  just  another  example  of  confusion. 

Mr.  Smith.  Anytime  is  too  frequently,  Senator,  that  we  agree  to. 

"policy  formulation"  at  fea  national  office 

Senator  Kennedy.  Let  me  ask  you,  Mr.  Smith,  about  your  March 
4,  1975,  memorandum,  which  is  a  model  of  candor,  I  suppose.  You 
state  that  the  "policy  formulation 

Mr.  Smith.  I  have  heard  it  described  otherwise  in  the  last  couple 
of  days. 

Senator  Kennedy.  Under  "policy  formulation,"  you  state,  "virtual- 
ly none.  I  have  been  so  busy  in  the  other  areas  that  I  haven't  even 
bothered  to  start  on  this  one  yet;  I  considered  it  lowest  priority." 

\  See  appendix  for  text  of  full  memorandum.] 

Mr.  Smith.  Yes,  sir,  I  would  like  to  refer  to  the  first  paragraph  in 
the  memorandum,  paragraph  IE,  where  it  sets  out  the  five  things  that 
are  incorporated  in  our  job.  Paragraph  C,  "formulates  proposed 
changes  to  existing  regulations  to  assure  attainment  of  FEA 
objectives";  then  subparagraph  IE  says,  "participate  in  formula- 
tion of  FEA  policy,  particularly  policy  likely  to  have  regulatory 
implications." 

Then,  the  paragraph  2E  policy  formulation,  to  which  you  refer, 
is  clearly  in  the  context  of  the  memorandum  keyed  to  paragraph  IE. 
The  report  of  this  by  my  good  friend  Mr.  O'Toole  in  the  Washington 
Post  this  morning  is  entirely  incorrect  if  the  memorandum  is  taken 
in  context.  Since  I  list  in  paragraph  1C,  a  major  function  of  our 
work,  formulation  of  regulations,  and  then  discuss  in  paragraph  2C 
some  of  the  perceived  deficiencies  in  the  regulatory  development 
process,  I  think  it's  simply  a  gross  misapprehension  to  conclude  from 
this  that  I  have  been  too  busy  to  participate  in  the  formulation  of 
pricing  policy.  That's  what  regulatory  development  is  all  about ;  the 
formulation  of  allocation  and  pricing  policy. 

This  statement  was  an  entirely  accurate  one,  and  that  said, 
and  I  had  so  much  to  do  trying  to  get  my  own  work  done,  that  I  had 
not  had  the  opportunity  to  devote  a  lot  of  time  to  putting  my  input 
into  OCS  leasing  policy  our  position  on  the  strip  mining  bill,  and  a  lot 
of  other  things  that  are  important  in  FEA's  total  mission,  but  that  are 
ancillary  to  my  operation  of  the  regulatory  program.  The  charge  that 
I  have  been  too  busy  to  worry  about  formulating  pricing  policy  is  a 
bum  rap.  I'll  get  you  plenty  of  evidence  from  my  friends  in  the  General 
Counsel  that  we've  had  a  great  deal  of  input. 

Senator  Kennedy.  I  am  glad  to  hear  your  comment.  You  made  a 
strong  defense  of  a  weak  case. 

[General  laughter.] 
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DEREGULATION    HAS   BEEN    THE   WATCHWORD 

Senator  Kennedy.  On  page  3,  paragraph  3D  of  that  memorandum, 
you  state,  and  I  quote :  "  'Deregulation'  has  been  the  watchword,  so 
why  bother  getting  ready  to  regulate  as  well  as  possible?"  Has 
deregulation  been  the  watchword  ? 

Mr.  Smith.  With  the  Emergency  Petroleum  Allocation  Act,  the  an- 
swer to  your  question  is,  yes,  sir,  deregulation  has  been  the  watchword 
in  the  sense  that  it  has  been  the  objective  and  remains  the  objective. 
It  was  an  objective  established  by  the  Congress  when  it  put  a  specific 
time  limit  on  the  Emergency  Petroleum  Allocation  Act.  The  entire 
context  of  the  act,  itself,  the  legislative  history  of  it,  and  the  lan- 
guage of  it  indicates  that  it  is  a  temporary  program  designed  to  cope 
with  the  emergency  occasioned  by  the  embargo  from  the  Arab  com- 
ponent of  OPEC.  The  struggling  claims  on  resources  has  made  it  dif- 
ficult, before  Mr.  Zarb  got  there  to  establish  that  this  program  should 
have  a  higher  priority  than  some  other  program  which  was  deemed 
to  be  associated  with  a  more  permanent  agency  mission. 

The  sentence  is  phrased  to  say  that  the  argument  I  have  run  into 
when  I  go  looking  for  data  support  and  the  specific  paragraph  that 
refers  to  it  is,  "I  need  a  computer  program  for  my  compliance  efforts." 
Somebody  else  needs  a  computer  program  for  something  else  going 
on  in  the  agency  that  has  a  great  deal  of  push  to  it ;  for  example,  the 
analysis  of  the  economic  effects  of  the  President's  energy  program; 
and  when  those  two  have  come  up  to  the  trough  and  there's  not  enough 
in  there  for  both  of  them,  mine  has  not  always  been  at  that  time  the 
first  one  in  there. 

I  think,  Senator,  that  it  would  be  misleading  to  take  that  one  sen- 
tence, referring  to  the  issue  of  who  goes  first  in  the  line  for  computer 
services,  and  translate  that  into  an  interpretation  of  the  agency's 
position  with  respect  to  this  program. 

Mr.  Zarb  has  pointed  out  in  his  statement  that  the  day  he  got 
there,  or  shortly  thereafter,  he  asked  for  a  briefing  on  the  program, 
and,  believe  me,  having  been  the  recipient  of  a  substantial  number 
of  very  unambiguous  directives  from  him  about  what  he  expected  out 
of  this  program,  there  was  no  question  in  his  mind  or  mine  as  to  the 
commitment.  The  whole  purpose  of  this  memorandum  was  to  inform 
Mr.  Hill,  who  was  coming  on  board  as  deputy,  and  who  was  going 
to  have  responsibility  for  this  area,  of  some  of  the  problems  that  I 
was  dealing  with  and  some  of  the  recommended  solutions.  At  this 
point,  this  was  a  problem,  and  I  later  went  on  to  what  I  thought  the 
recommended  solutions  should  be. 

EXPECTATION  OF  CONGRESS  :  FEA  WILL  VIGOROUSLY  PROSECUTE  VIOLATIONS 

Senator  Kennedy.  T  understand  your  view  about  it.  The  fact  of 
the  matter  is,  Congress  has  not  decided  to  follow  it,  and  we  have 
every  right  to  expect  that  up  to  the  time  that  the  agency  expires,  there 
is  going  to  be  vigorous  prosecution  of  the  violations. 

Mr.  Smith.  No  question  about  it,  sir.  Mr.  Zarb  is  committed  to  that, 
and  so  am  I.  The  fact  that  I  wrote  this  memorandum  identifying 
some  problems  and  suggesting  some  solutions  to  the  guy  who  was 
going  to  be  my  boss  and  was  going  to  have  the  authority  to  crack 
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some  of  the  roadblocks  I  did  not  have,  is  evidence  of  my  commitment. 
Mr.  Zarb  has  pointed  out  to  me  only  recently  that  I  did  not  do  what 
I  should  have  done  in  that  I  did  not  bring  to  his  attention  soon  enough 
some  of  the  obstacles  I  was  encountering  in  the  discharge  of  this  exer- 
cise, and  you  may  be.  sure  that,  although  that  happened  once,  it's  not 
going  to  happen  again.  And,  also,  those  I  did  bring  to  his  attention — 
and  there  were  some — never  failed  to  get  his  support  in  terms  of  what- 
ever was  required.  It  might  not  have  been  exactly  the  way  I  wanted  it, 
but  he  got  the  problem  solved  whenever  I  took  it  to  him. 

Senator  Kennedy.  Let  me  ask  Mr.  Zarb  if  he  can  give  us  some  idea 
of  when  the  following  would  be  completed :  the  adoption  of  specific 
policies,  guidelines,  and  procedures  in  such  areas  as  penalties,  com- 
promises on  penalties,  and  the  handling  of  complaints  by  the  public. 
When  will  you  have  some  guidelines  and  procedures  in  these  areas  ? 

Mr.  Zarb.  Are  you  looking  at  my  testimony,  Senator  ?  That  portion 
of  my  testimony  that  addresses  that  question,  is  that  what  you  are 
looking  at  ? 

Senator  Kennedy.  We  had  indicated  we  did  not  find  any  guide- 
lines or  procedures  in  these  areas,  and  I  am  just  wondering  if  you  will 
give  us  some  idea  as  to  when  you  will  have  them. 

Mr.  Zarb.  We  have  a  manual  which  will  be  ready  within  the  next 
30  to  45  days  which  will  cover  this  area;  but  I'm  not  sure  your  question 
is  being  answered,  Senator.  You  are  talking  about  procedures  specifi- 
cally related  to  how  violations  are  to  be  treated  ? 

Mr.  Smith.  These  are  already  incorporated  in  the  regulations,  now. 

Senator  Kennedy.  In  response  to  one  of  the  questions  I  raised  in 
my  letter  to  Mr.  Zarb  of  April  23,  1975,  your  answer  to  question  9 
states,  "FEA's  policy  regarding  penalties  is  still  being  developed  and 
no  comprehensive  directives  have  been  issued."  I  am  just  wondering 
when  you  are  going  to  develop  a  policy  and  issue  guidelines  in  this 
important  area. 

[The  letter  and  response  referred  to  above  appear  in  the  appendix.] 

Mr.  Smith.  Senator,  that  speaks  to  the  policy  of  how  to  compute  the 
amount  of  penalties.  In  the  case  of  a  particular  violation,  the  policy 
on  penalties  is  the  one  outlined  in  Mr.  Zarb's  statement  and  in  a  num- 
ber of  instructions  issued  to  the  compliance  staff ;  and  that  is  that  pen- 
alties will  be  assessed  or  recommended  in  those  cases  where  violations 
of  the  regulations  evidenced  any  intent  to  evade  the  regulations. 

Mr.  Zarb.  I  want  to  be  sure  we  are  answering  your  specific  question, 
Senator.  I  get  the  feeling  that  we  are  on  the  margin. 

FEA   THOUGHT   GUIDELINES   IN    SOME    AREAS   WERE   NOT    NECESSARY 

Senator  Kennedy.  In  response  to  a  number  of  these  questions, 
FEA  indicated  that  there  were  no  guidelines  that  had  been  developed. 
I  am  trying  to  get  on  the  record  at  least  some  goal  for  a  time  frame  in 
which  these  guidelines  would  be  developed  and  issued. 

Mr.  Robinson.  Senator,  in  some  of  these  areas,  we  thought  guide- 
lines were  not  necessary.  For  example,  the  one  we  talked  about  a 
few  moments  ago  concerning  the  regional  counsel  in  Boston,  I  would 
have  thought  those  guidelines  were  not  necessary.  But  you  have  pointed 
out  by  that  particular  example  that  guidelines  are  necessary ;  so,  in  that 
particular  area,  and  the  same  with  the  area  of  penalties,  the  guidelines 
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should  be  issued.  "We  had  no  previous  plans  to  do  so,  but  I  think  they 
should  be  as  a  result  of  what  we  heard  this  morning. 

Senator  Kennedy.  We  would  be  interested  in  getting  some  time 
frame  on  these  things. 

Mr.  Zarb.  For  the  record,  Mr.  Chairman,  we  will  provide  a  specific 
answer  for  whatever  questions  you  have.  One  of  the  issues  I  addressed 
in  my  testimony  is  the  current  consideration  of  allowing  to  stand  in 
the  public  domain  for  some  period  of  time  these  agreed  to  settlements 
that  sometimes  occur  between  FEA  and  the  violator.  At  the  current 
time  these  decisions  or  agreements  are  made  public  after  the  agree- 
ment has  been  accomplished. 

One  thing  I  am  considering  right  now  is  the  possibility  that  once 
they  have  been  agreed  to  but  before  they  become  finalized  they  rest  in 
the  public  domain  for  30  days  for  public  comment,  before  the  finali- 
zation. 

Senator  Kennedy.  We  will  get  those  from  you  and  make  them  a 
part  of  the  record. 

[The  information  referred  to  appears  in  the  appendix.] 

Senator  Kennedy.  I  would  also  like  to  know  when  vou  believe  there 
is  going  to  be  a  sufficient  number  of  auditors  for  audits  of  the  major 
refineries,  including  the  natural  gas  plants.  I  would  like  to  get  some 
idea  as  to  when  3^ou  will  have  sufficient  manpower  in  this  area.  There 
are  probably  two  or  three  other  specific  things  that  you  could  give  us 
for  the  record  as  well. 

I  want  to  thank  you  very  much.  You  have  brought  up  FEA's  pro- 
posed regional  operations  plan,  which  I  believe  touches  on  a  couple  of 
the  areas  we  have  discussed.  Your  people  can  refer  to  this  plan  in  terms 
of  identifying  any  areas  we  have  been  talking  about.  I  think  we  are 
moving  in  a  direction  which  will  make  some  sense. 

Mr.  Zarb,  I  am  sure  that  you  are  well  aware  of  how  extremely 
important  these  issues  are  to  the  oil  companies — the  big  ones  as  well  as 
little  ones — and  to  the  consumer.  I  think  we  have  a  heavy  responsibility 
in  the  Congress  to  insist  that  the  rules,  regulations  and  procedures 
which  are  administered  by  FEA  are  clear  and  concise  and  understand- 
able. I  think  that  industry  has  every  right  to  expect  this,  and  I  think 
we  have  a  responsibility  to  ensure  that  it  is  done,  and  that  there  is  not 
the  kind  of  confusion  or  ambivalence  or  lack  of  specificity  which  I 
think  has  in  the  past  often  been  the  case. 

I  know  you  have  recognized  this  and  attempted  to  try  and  cope 
and  deal  with  it. 

I  think  the  second  factor  is,  of  course,  the  implications  of  these 
issues  for  the  consumer.  I  come  from  a  part  of  the  country  which  I 
know  you  are  very  familiar  with,  and  I  think  it  is  not  unusual  for 
many  other  sections  of  the  country  where  the  cost  of  energy  has  just 
gone  right  up  through  the  ceiling.  The  Congress  has  been  quite  specific 
on  this  point  as  to  what  it  wanted  in  terms  of  the  cost  of  various 
energy  products,  and  has  established  legislative  provisions  for  an  en- 
forcement program.  We  have  every  right  to  expect  that  FEA  is  going 
to  protect  the  American  consumer  and  not  permit  any  kind  of  viola- 
tions of  the  law.  I  know  that  is  your  intention. 

We  recognize  that  there  are  always  birth  pains  in  setting  up  any 
new  agency.  But  we  expect  a  vigorous  enforcement  of  this  legislation, 
and  we  also  expect  that  you  will  be  fair  and  uniform  in  the  applica- 
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tion  of  the  legislation,  and  that  there  will  be  clear  and  fair  enforce- 
ment. 

I  think  this  is  really  what  we  are  interested  in  accomplishing.  Of 
course,  you  cannot  be  blamed  for  much  of  FEA's  past  record,  since  you 
have  assumed  your  responsibilities  at  the  agency  in  more  recent  times. 
But  I  believe  the  record  in  the  past  has  justified  the  kind  of  review 
that  we  have  been  making  here  this  morning  and  which  we  will  con- 
tinue to  make.  We  want  to  work  with  you  in  trying  to  make  sure 
that  your  job  is  going  to  be  an  easier  one,  and  that  the  public  interest 
in  going  to  be  served. 

Mr.  Zarb.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much. 

[The  prepared  statement  of  Frank  Zarb  follows :] 

Prep  abed  Statement  of  Fbank  G.  Zaeb 

I  welcome  the  opportunity  to  appear  before  this  subcommittee  to  discuss 
FEA's  compliance  program.  It  is  appropriate  that  the  subcommittee  has  chosen 
the  compliance  program  as  the  focal  point  for  these  hearings  because  effective 
and  vigorous  enforcement  is  the  foundation  of  a  successful  regulatory  program. 
Compliance  with  any  regulatory  program  relies  heavily  on  cooperation  and 
obedience  by  the  industry  subject  to  those  regulations.  For  the  most  part,  citi- 
zens are  willing  to  obey  the  law  even  when  compliance  involves  enormous  fi- 
nancial sacrifice  (as  it  does  in  the  FEA  context),  but  only  if  they  know  that 
the  Government  also  requires  everyone  else  to  comply. 

Mr.  Chairman,  in  our  conversations  over  the  past  few  weeks,  you  have  con- 
vinced me,  and  I  hope  I  have  convinced  you,  that  we  are  both  committed  to  the 
vigorous  enforcement  of  FEA  regulations.  I  think  we  are  also  both  seriously 
concerned  as  to  whether  the  FEA's  current  compliance  program  is  adequate  for 
the  task.  You  and  the  members  of  this  subcommittee's  staff  are  to  be  compli- 
mented on  an  unusually  thorough  inquiry  into  this  subject.  While  to  our  knowl- 
edge the  inquiry  has  largely  discovered  those  problems  with  which  we  are  al- 
ready familiar,  nevertheless,  your  inquiry  has  already  been  productive  because 
you  and  your  staff  have  given  us,  in  the  numerous  discussions  we  have  had 
over  the  past  several  weeks,  a  fresh  perspective  on  FEA's  problems  in  the 
compliance  area  that  will  be  helpful  to  us  in  solving  them. 

Rather  than  giving  you  here  a  detailed  summary  of  what  we  have  already 
done  in  the  compliance  area,  most  of  which  has  already  been  provided  to  the 
subcommittee  staff,  I  think  it  would  be  more  productive  this  morning  if  I 
focused  specifically  on  the  various  issues  and  problem  areas  identified  by  your 
staff  as  being  of  particular  interest  to  the  subcommittee.  I  will  discuss  the 
problems  we  have  encountered  in  each  of  these  broad  areas,  and  describe  the 
steps  we  have  taken  or  are  taking  to  deal  with  them. 

After  my  statement,  I  would  be  happy  to  respond  to  your  questions.  I  have 
brought  with  me  Mr.  Robert  Montgomery,  our  General  Counsel,  and  Mr.  Gor- 
man Smith,  the  Assistant  Administrator  for  regulatory  programs,  and  knowl- 
edgable  members  of  their  respective  staffs  to  assist  me  in  answering  your 
inquiries. 

MANPOWER   AND   BUDGET  FOB   NATIONAL   AND   BEGIONAL   COMPLIANCE  PBOGBAMS 

The  question  of  the  appropriate  resource  level  for  compliance  activities  has 
been  and  remains  an  especially  difficult  one.  Clearly,  we  most  have  a  level  of 
resources  adequate  to  support  a  vigorous  and  effective  compliance  program. 
At  the  same  time,  we  have  a  responsibility  to  see  that  the  resources  we  do  have 
are  employed  as  efficiently  as  possible. 

I  will  not  review  in  detail  the  history  of  our  compliance  staffing.  The  specifics 
have  been  provided  to  the  subcommittee  staff.  I  do  believe  it  is  important  to 
understand  the  principal  milestones  in  the  program's  development  because  our 
present  situation  stems  from  them. 

First,  we  must  remember  the  conditions  under  which  the  Agency  was  created. 
It  was  pulled  together  overnight  by  combining  numerous  segments  of  other 
Government  offices,  adding  large  number  of  detailees  from  other  departments 
and  agencies,  and  hiring  a  number  of  new  employees.  It  confronted  a  entirely 
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new  problem  with  which  none  of  us  had  any  direct  experience.  Most  of  the  people 
involved  had  little  direct  knowledge  of  the  industry's  complexity.  We  were  in  a 
true  emergency  situation,  with  a  premium  on  decisive  action. 

Given  the  difficult  nature  of  the  problem  confronting  the  Agency  and  the  try- 
ing circumstances  always  associated  with  the  creation  of  a  new  organization 
under  emergency  conditions,  the  Agency  has  really  done  a  remarkably  good  job 
of  discharging  its  congressional  mandate.  It  met  the  challenge  confronting  it  and 
brought  us  through  a  trying  and  dangerous  period  with  minimum  disruption  of 
our  economy  and  our  society. 

There  were,  of  course,  mistakes  made  in  this  period.  In  retrospect,  it  is  clear 
that  we  probably  should  have  done  some  things  differently  although  I  might  add 
that  it  was  much  less  clear  at  the  time  the  hard  decisions  had  to  be  made.  We 
have  learned  from  these  mistakes.  Many  of  them  have  already  been  corrected, 
and  others  are  now  being  corrected.  As  we  have  gained  experience,  we  have 
learned  how  to  do  our  job  better,  and  we  will  continue  to  improve  our  per- 
formance. 

While  we  welcome  and  indeed  encourage  constructive  criticism  and  sugges- 
tions for  improving  our  programs,  we  do  believe  it  important  to  evaluate  those 
criticisms  in  light  of  the  Agency's  overall  performance  of  an  extraordinarily 
difficult  task  under  trying  circumstances. 

One  of  the  most  trying  of  those  circumstances  still  impacts  on  the  program's 
effectiveness  today.  From  the  outset,  FEA's  entire  regulatory  activity,  to  include 
compliance,  has  been  conceived  as  only  a  temporary  program.  At  first,  it  was 
due  to  expire  on  February  28,  1975,  only  14  months  after  it  began.  Now,  it  is  due 
to  expire  on  August  31,  1975,  still  only  20  months  after  it  began.  This  has  made  it 
difficult  to  plan  for  and  execute  an  adequate  staffing  program.  It  has  been  hard  to 
plan  future  requirements  and  to  attract  fully  qualified  and  dedicated  people  to 
an  agency  that  offered  very  limited  job  security.  We  were  able  to  staff  most  of 
our  positions  initially  with  employees  from  other  agencies,  principally  the  IRS, 
but  they  hold  reemployment  rights  which  some  of  them  exercised  either  because 
they  thought  they  saw  the  first  sign  of  the  program's  demise,  or  simply  for  per- 
sonal reasons.  Accordingly,  the  program  has  experienced  unusually  high  turnover. 

Nevertheless,  despite  these  obstacles,  by  the  summer  of  1974  we  had  been  able 
to  assemble  a  total  field  compliance  staff  of  approximately  850  employees.  This 
is  roughly  25  percent  of  the  agency's  entire  staff  and  is  by  far  the  largest  single 
program  in  the  agency.  One  of  the  issues  before  this  subcommittee,  however,  is 
whether  that  program  is  big  enough. 

When  I  came  to  FEA  last  December,  one  of  my  first  actions  was  to  ask  for  a 
briefing  on  our  compliance  program.  At  that  time,  I  was  informed  of  the  rede- 
ployment of  people  and  change  in  program  emphasis  that  was  underway  in 
response  to  the  agency's  own  evaluation  of  its  program,  undertaken  when  FEA 
assumed  responsibility  for  the  programs  from  the  Internal  Revenue  Service  in 
June  1974,  and  a  draft  General  Accounting  Office  report  issued  in  September 
1974.  I  was  also  told  that  the  authorized  staffing  for  the  regional  compliance 
program  was  scheduled  to  be  reduced  from  a  December  31,  1974,  level  of  784  to  a 
June  30,  1975,  level  of  711.  I  immediately  directed  that  this  planned  reduction 
be  canceled,  that  the  staffing  level  be  maintained  at  no  less  than  784,  and  that 
a  total  of  20  new  attorneys  and  appropriate  clerical  staff  be  added  at  the  na- 
tional and  regional  levels  to  increase  our  legal  input  into  these  cases. 

I  also  questioned  whether  this  was  enough  to  do  a  thorough  job  of  enforcing 
our  regulations  and  was  convinced  that  it  was  not  possible  to  make  a  firm  judg- 
ment on  that  issue  until  a  number  of  measures  that  were  then  underway  to 
improve  productivity  and  efficiency  had  been  tested.  I  directed  that  those 
measures  be  expedited  and  that  I  be  informed  as  soon  as  we  could  make  a 
judgment  on  the  adequacy  of  this  staffing  level. 

The  followup  report  to  me  makes  clear  that  we  underestimated  the  size  and 
complexity  of  the  compliance  task  as  our  program  emphasis  shifted  away  from 
the  retail  sector  toward  crude  producers,  additional  effort  on  refiners,  and  more 
emphasis  on  wholesalers.  In  particular,  our  special  program  to  audit  suppliers 
of  utilities  turned  out  to  be  considerably  more  complex  than  we  had  anticipated. 

Accordingly,  I  have  recently  directed  that  an  initial  increment  of  50  additional 
personnel  be  hired  for  the  utilities  program  by  July  1,  1975.  These  positions  were 
advertised  in  accordance  with  Civil  Service  regulations  on  June  10;  and  action 
is  under  way  to  bring  these  people  on  board. 

Concurrently,  I  directed  the  development  of  a  staffing  plan  and  request  for  a 
supplemental  appropriation  to  augment  the  request  for  this  program  submitted 
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in  the  President's  fiscal  year  1976  budget.  This  plan  is  now  nearing  completion. 
It  is  expected  that  I  will  be  asking  the  Congress  for  additional  funds  to  support 
this  effort. 

I  also  requested  the  General  Accounting  Office  to  review  our  utility  supplier 
effort  in  the  context  of  the  total  compliance  workload  and  give  me  its  views  on 
the  most  effective  use  of  our  resources.  Last  Friday,  they  informed  me  that  in 
their  opinion  they  did  not  see  a  need  for  a  discrete  utilities  project  and  that  sales 
to  utilities  should  be  tracked  as  part  of  our  general  refinery  or  wholesaler  audits. 
They  further  recommended  that  no  additional  staff  be  assigned  to  the  utilities 
project  and  that  we  begin  a  gradual  phaseout  of  the  current  program. 

I  discussed  this  recommendation  at  length  with  the  GAO  staff,  and  I  think 
we  reached  agreement  that  overcharges  to  utilities  during  the  embargo  could 
not  be  ignored  and  that  it  was  in  this  area  where  many  questionable  and  perhaps 
criminal  activities  could  have  taken  place.  Thus,  while  the  GAO  gave  us  some 
very  useful  suggestions  and  information,  I  remain  more  convinced  than  ever  that 
the  FEA  needs  to  expand  its  efforts  in  the  utilities  project  temporarily  in  order 
to  assure  the  American  people  that  the  high  electricity  rates  they  are  paying  are 
at  least  no  longer  the  result  of  unlawful  pricing  of  fuel  oil. 

The  GAO  team  also  gave  us  some  useful  insights  into  other  aspects  of  our 
compliance  operations.  They  pointed  to  areas  Where  we  could  improve  commu- 
nication among  our  working  level  people  in  different  regions  as  a  way  to  speed 
up  the  processing  of  cases  involving  two  or  more  regions.  They  also  suggested 
that  we  needed  more  definitive  guidance  to  the  regions  on  selection  of  targets 
for  audit,  the  scope  of  the  audit  effort,  and  the  time  period  covered  by  the  audit. 
Their  suggestions  will  be  helpful  in  our  subsequent  decisions  in  this  area.  In 
fact,  I  have  asked  for  the  GAO  to  give  us  even  more  help  on  the  question  of 
targeting  of  audit  effort  and  other  aspects  of  the  program  so  that  we  can  benefit 
from  their  own  unique  background  and  experience  in  this  eara.  We  look  for- 
ward to  a  continuing  relationship  with  them  as  we  upgrade  this  program. 

Finally,  I  should  point  out  that  we  are  no  longer  staffing  for  a  temporary, 
short  term  compliance  program.  As  the  President's  proposal  for  decontrol  of 
old  oil  is  adopted,  at  least  some  of  the  existing  regulatory  authority  will  be 
extended  for  2  years  or  more.  Accordingly,  we  are  now  for  the  first  time  plan- 
ning to  continue  our  compliance  effort  beyond  the  time  that  our  current  regu- 
latory authority  expires  until  we  have  completed  a  comprehensive  audit  of  reg- 
ulated industry  pricing  practices,  particularly  during  the  period  of  the  embargo. 
I  view  this  as  necessary  both  to  assure  the  public  that  it  was  not  paying  unlaw- 
ful prices  for  products  during  the  period  the  regulations  were  operative  and  to 
assure  the  majority  of  firms  that  have  complied  voluntarily  with  our  regulations 
that  all  others  have  been  made  to  comply  as  well. 

We  realize  that  we  are  going  to  have  to  operate  with  a  finite  level  of  resources. 
Realistically,  that  level  may  not  permit  us  to  do  everything  we  would  like  to  do 
as  fast  as  we  would  like  to  do  it.  It  is  our  responsibility  to  determine  the  level 
of  resources  required  for  an  adequate  program  and  assure  that  those  resouces 
are  used  in  the  most  efficient  manner  so  as  to  get  the  maximum  returns  from 
them.  Then  we  must  analyze  the  nature  of  the  entire  compliance  task  to  establish 
priorities  of  effort  within  the  overall  program. 

This  is,  of  course,  what  the  Agency  has  done  in  the  past,  using  the  information 
available  to  it  at  the  time.  We  know  now  a  great  deal  more  about  these  issues 
than  we  did  3-6  months  ago.  Accordingly,  we  are  now  in  the  process  of  using  that 
new  knowledge  and  the  new  perspective  of  a  program  that  will  continue  for  some 
extended  period  to  develop  a  better  plan  for  how  many  people  we  need  and  how 
we  can  use  them  most  effectively.  The  execution  of  this  plan  will  be  monitored 
closely  and  revised  as  necessary  in  response  to  what  we  learn  as  our  program 
develops.  One  problem  in  the  past  has  been  the  lack  of  a  clear  perception  on  the 
part  of  some  regional  administrators  as  to  the  high  priority  the  compliance  effort 
deserves.  This  has  resulted  in  several  instances  of  detailing  compliance  personnel 
to  other  agency  programs  or  to  locally  initiated  projects.  Directives  have  been 
issued  that  this  practice  be  stopped,  and  it  will  not  be  permitted  to  recur. 

SCOPE,   CONDUCT  AND   ADEQUACY   OF   AUDITS   AND   CASE  BESOLUTTON 

Several  of  he  items  on  the  list  of  subjects  that  your  staff  said  would  be  cov- 
ered by  these  hearings  involve  subjects  such  as  whether  we  had  assigned  the 
proper  priorities  to  various  aspects  of  the  program,  whether  there  have  been 
unnecessary  delays  in  processing  compliance  cases,  and  whether  we  have  ade- 
quately kept  track  of  pending  cases.  In  the  interest  of  time  and  because  several  of 
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these  areas  overlap,  I  would  like  to  treat  these  various  subjects  under  the  broad 
headings  of  management  effectiveness  as  well  as  resource  commitment  and  level 
of  effort. 

Organization  and  lines  of  authority. — FEA's  short  history — it  will  be  1  year 
old  on  the  27th  of  the  month — has  been  marked  by  growing  pains.  Organization 
has  been  one  of  them.  The  issue  of  national/regional  relationships  was  brought 
to  my  attention  in  conjunction  with  the  review  of  the  compliance  program  I 
asked  for  in  December  1974.  There  has  been  considerable  debate  within  the 
agency  itself  as  to  whether,  in  the  interests  of  proper  management  and  uni- 
formity, there  should  be  greater  or  lesser  autonomy  in  the  region  regarding  the 
compliance  program.  The  proper  balance  between  national  and  regional  con- 
trol will  play  a  large  part  in  improving  the  compliance  program. 

In  February,  an  issue  paper  was  prepared  and  submitted  for  my  consideration 
setting  out  a  division  of  responsibilities  in  the  compliance  program  between  the 
national  and  regional  offices.  However,  the  issue  was  too  norrowly  drawn  since 
the  same  issue  of  national/regional  relationships  existed  in  other  FEA  program 
areas  and  these  involved  major  considerations  with  long-term  implications  for 
the  way  the  agency  was  going  to  operate. 

Internal  controls. — Up  until  very  recently,  FEA  management  processes  were 
accomplished  in  support  of  the  general  guidelines  of  the  management  by  objec- 
tives program.  Our  management  staff  was  directed  more  towards  the  develop- 
ment of  organizational  structure  and  management  guidelines  of  the  agency 
than  towards  critical  review  and  evaluation  of  the  agency's  operational  programs. 

Recognizing  the  inadequacies  of  this  system,  I  directed  the  development  of 
formal  operational  programs  for  fiscal  year  1976  for  both  the  headquarters  and 
regional  offices.  These  headquarters  and  regional  operation  plans  (HOP  and 
ROP)  outline  specific  prioritized  program  goals  and  objectives,  delegated  au- 
thorities and  responsibilities,  resource  requirements  for  the  accomplishment 
of  the  stated  objectives,  and — more  importantly — designed  milestones  and  quanti- 
tative performance  factors  against  which  program  execution  can  be  evaluated. 

Biweekly  performance  reporting  will  be  required  from  all  regional  and  head- 
quarters offices.  In  addition  to  incorporating  these  data  into  operational  reports 
for  my  use,  the  management  staff  will  provide  continuous  program  evaluation 
with  the  authority  to  recommend  a  program  modification/adjustment,  trade- 
offs among  programs,  and  the  redistribution  of  available  resources,  as  required. 

This  staff  will  deal  directly  with  the  operational  program  offices  to  improve 
the  execution  of  the  program  and  the  accomplishment  of  the  established  goals 
on  a  timely  and  effective  basis.  This  formal  program  review  and  evaluation 
function  will  be  supplemented  by  periodic  management  conferences  of  our  pro- 
gram executives  to  address  program  accomplishments  and  problems  encountered. 

The  headquarters  and  regional  operation  plans  include  not  only  specific  dele- 
gations of  authority,  but  also  a  more  precise  delineation  of  the  roles  of  the  na- 
tional and  regional  offices  in  the  treatment  of  cases.  Both  these  elements  should 
go  far  toward  resolving  the  questions  of  national  versus  regional  responsibility 
and  improve  the  working  relationships  among  the  various  organizational  ele- 
ments involved  in  compliance. 

Adequacy  of  guidance  from  the  national  office. — While  the  time  required  to 
develop  a  comprehensive  operating  plan  may  have  contributed  in  certain  cases 
to  a  lack  of  uniformity  among  regions,  this  has  not  been  the  only  cause  of  such 
variability.  Rather,  regional  variability  has  been  an  inevitable  product  of  the 
decentralized  way  in  which  the  compliance  program  developed,  coupled  with  the 
exceptionally  heavy  demand  for  guidance  from  the  national  office  during  the 
program's  early  months.  This  demand,  and  the  problems  encountered  in  meeting 
it,  were  intensified  by  the  complexity  of  the  regulations,  the  great  haste  with 
which  they  were  originally  drafted,  and  the  frequency  with  which  they  had  to 
be  amended  in  response  to  changing  market  conditions. 

We  have  already  made  substantial  progress  in  this  area.  A  major  element 
of  the  compliance  action  plan,  which  I  approved  in  January  1975,  was  the  develop- 
ment of  better  guidance  and  direction  to  the  regional  administrators  on  the  con- 
duct of  compliance  activities.  Because  we  recognized  the  immediate  needs  for 
such  material,  it  has  been  issued  as  developed  in  a  number  of  separate  direc- 
tives. Since  January  1,  1975,  there  have  been  49  items  of  program  guidance 
issued  by  the  national  office,  and  it  is  reported  to  me  that  these  have  improved 
substantially  the  uniformity  among  regions — even  though  we  still  have  a  long 
way  to  go. 

These  directives  and  other  necessary  material  are  being  incorporated  into  a 
comprehensive  compliance  manual  that  will  codify  in  one  place  our  procedures, 
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guidelines,  and  policies.  This  manual,  which  is  to  be  issued  soon,  will  address 
the  entire  compliance  process  and  provide  detailed  guidelines  and  standards  for 
program  development,  program  operations,  case  resolution,  and  administrative 
activities.  The  manual  will  contain  detailed  background  material  for  orienting 
compliance  personnel  to  the  petroleum  industry  and  the  regulatory  environment, 
and  will  provide  a  means  for  insuring  that  high-quality  work  is  performed  within 
all  regions  and  the  national  office  by  specifying  uniform  policies,  procedures,  and 
reporting  requirements  designed  to  assure  quality  control  and  uniformity. 

The  manual  has  already  benefited  from  the  work  of  your  staff  and  the  GAO, 
Who  have  identified  certain  areas  that  need  additional  emphasis.  We  also  intend 
to  consider  the  findings  of  these  hearings  in  the  development  of  the  final  version 
of  the  compliance  manual.  The  manual  will  be  kept  up  to  date  by  the  addition 
of  new  or  replacement  issuances  and  will  serve  as  the  standard  reference  for 
FEA  compliance  activities. 

Case  control  and  management. — Another  significant  problem  area  that  has 
troubled  us  for  some  time  is  that  up  to  now  the  FEA  has  not  had  a  fully  adequate 
case  control  system.  After  the  transition  from  IRS,  we  developed  a  compliance 
case  control  and  tracking  system  and  initiated  it  in  August  1974.  During  the  few 
months  following  the  initiation  of  the  system,  various  problems  arose  and  were 
solved,  and  we  managed  to  incorporate  a  sizeable  backlog  into  the  system. 

In  January  1975,  the  first  of  what  were  intended  to  be  regular  reports  on  re- 
gional and  national  office  case  activities  was  extracted  from  the  system.  During 
February,  however,  in  an  effort  to  centralize  and  improve  the  efficiency  of  all 
agency  data  functions,  the  compliance  case  control  system  had  to  be  repro- 
grammed  and  incorporated  into  the  new,  centralized  computer  system.  While 
this  means  that  we  have  had  to  do  case  management  with  a  manual  system,  this 
conversion  process  is  now  nearly  complete.  The  new  system  should  provide  the 
necessary  capability  to  trace,  monitor,  and  analyze  all  compliance  case  activities. 

The  overall  objective  is  to  develop  and  implement  a  system  which  integrates 
the  case  control  and  tracking,  weekly  activity  reporting,  and  monthly  time  report- 
ing systems.  From  this  comprehensive  data  base,  the  national  compliance  office 
will  be  able  to  extract  complete  and  up-to-date  information  regarding  individual 
cases  or  types  of  cases.  Statistical  and  other  reports  will  be  produced  that  will 
aid  management  in  such  areas  as  manpower  planning  and  evaluating  compliance 
performance. 

Delays  in  processing  enforcement  actions. — While  we  are  normally  more  con- 
cerned with  the  correctness  of  our  compliance  actions  than  with  processing 
speed,  nevertheless  there  have  been  too  many  unnecessary  delays  in  processing 
enforcement  actions.  Several  factors  have  contributed  to  these  delays.  One 
obvious  problem  is  that  the  regulations  have  become  increasingly  complex  as  a 
result  of  continuing  efforts  to  be  thorough  and  fair  in  our  regulatory  impact  on 
consumers,  producers,  refiners,  and  distributors.  These  regulations  are  subject 
to  continuous  review,  revision,  and  updating  in  response  to  changing  economic 
conditions  and  new  programs.  Rapid  and  definitive  interpretation  of  these  reg- 
ulations has  become  increasingly  difficult,  and  this  impacts  upon  timely  progress 
in  issuing  enforcement  actions. 

Another  source  of  delays  has  been  the  normal  problems  to  be  expected  from 
the  startup  of  a  new  agency  operating  under  emergency  conditions.  New  people 
were  assigned  to  unfamiliar  tasks  after  only  limited  training  so  as  to  get  some- 
body on  the  job  and  working.  As  they  dug  into  the  facts  in  specific  companies 
and  tried  to  apply  our  regulations  to  them,  a  number  of  difficult  issues  were 
identified.  The  newness  of  the  entire  program  meant  that  there  was  no  established 
body  of  rulings,  case  law,  and  interpretations  that  characterizes  a  long-estab- 
lished agency  such  as  the  Internal  Revenue  Service,  for  example.  The  only  way  to 
assure  reasonable  uniformity  was  to  centralize  the  review  and  approval  process. 
We  had  to  trade  time  for  acceptable  quality  controls,  a  problem  compounded 
by  the  absence  of  enough  specific  and  detailed  guidance  to  meet  all  the  needs  of 
the  people  in  the  field.  Accordingly,  it  has  simply  taken  a  long  time  to  resolve 
some  of  these  issues. 

These  problems  are  typical  for  a  new  agency  gearing  up  to  operate  a  complex 
regulatory  program.  We  are,  however,  taking  steps  to  speed  up  the  process.  As 
I  indicated  earlier,  we  have  formalized  lines  of  authority,  and  we  are  in  the 
process  of  improving  upon  our  guidance  programs  and  case  management  system. 
Moreover,  we  have  contributed  substantially  to  the  solution  of  this  problem  in 
the  General  Counsel's  office  by  creating  on  March  1,  1975,  a  separate  compliance 
division  that  can  give  full  time  and  attention  to  resolving  legal  questions  in  the 
compliance  context.  But,  I  feel  the  most  significant  improvement  necessary  to 
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accelerate  our  turnaround  time  on  enforcement  actions  at  the  national  level, 
especially  for  our  refiner  and  utility  supplier  cases,  will  be  a  new  procedure 
we  intend  to  implement  on  July  1  for  case  resolution. 

Case  resolution  will  begin  when  the  investigation  has  been  completed  and 
reviewed  for  adequacy  of  scope,  detail,  and  documentation.  In  other  words,  the 
investigative  function  will  be  viewed  as  being  separate  and  distinct  from  the 
case  resolution  function. 

In  the  national  office,  we  intend  to  assign  personnel  to  a  separate  office  of  case 
resolution.  This  office  will  have  complete  responsibility  for  taking  a  case  from 
the  point  where  the  investigative  portion  is  completed  to  the  final  resolution  of 
all  remedial  enforcement  action.  Each  case  will  be  assigned  to  a  case  analyst 
who  will  head  a  team  consisting  of  himself  and  an  attorney  from  the  Office  of 
General  Counsel,  and  they  will  have  direct  access  to  the  investigator  responsible 
for  the  case  in  the  region.  They  will  review  the  case;  decide  what,  if  any,  en- 
forcement action  is  necessary  ;  and  approve  or  modify  the  appropriate  documents 
and  transmit  them  to  the  region  for  implementation.  The  regional  office  will 
monitor  the  firm's  subsequent  compliance  by  conducting  followup  investigations 
to  the  extent  necessary. 

We  feel  that  by  assigning  all  resolution  responsibility  in  a  particular  case  to 
a  small  and  identifiable  group  of  employees,  this  case  resolution  procedure  should 
result  in  both  an  improvement  in  the  processing  of  compliance  cases  and  in  the 
uniformity  and  accuracy  with  which  they  are  handled. 

One  final  point  needs  to  be  recognized  when  treating  the  issue  of  delays  in 
case  processing :  FEA's  ability  to  process  an  enforcement  action  quickly  is  sub- 
stantially greater  than  that  of  most  regulatory  agencies.  Notwithstanding  the 
delays  we  have  experienced  and  the  clear  need  for  the  corrective  actions  we  have 
initiated,  we  have  still  been  able  to  resolve  the  vast  majority  of  our  cases  in  what 
are  very  reasonable  times  for  Federal  regulatory  actions. 

Our  procedures  have  been  kept  informal  so  as  to  provide  a  timely  mechanism 
for  enforcing  FEA's  regulations.  But  while  we  need  to  be  expeditious,  care  must 
be  taken  to  insure  that  the  due  process  rights  of  companies  involved  in  compli- 
ance proceedings  are  not  infringed.  The  FEA  has  taken  several  steps  recently 
to  assure  necessary  procedural  safeguards.  First,  in  September  1974,  it  adopted 
revised  procedural  regulations  that  substantially  broadened  the  rights  of  persons 
appearing  before  FEA.  Second,  by  expanding  the  legal  staff  involved  in  compli- 
ance proceedings  we  are  assured  of  adequate  legal  input  into  each  decision. 
And,  third,  we  have  changed  the  use  of  NOPV's  from  information-gathering  de- 
vices to  formal  written  notices  of  charges  that  are  set  out  in  some  detail.  A 
specific  directive  was  issued  to  the  regional  offices  on  April  30,  1975,  precluding 
the  use  of  a  notice  of  probable  violation  (NOPV)  until  a  "significant  stage  of  a 
factual  investigation  has  been  completed  *  *  *"  and  as  other  than  a  formal 
notice  of  Charges.  While  these  measures  may  add  some  time  to  completion  of 
some  cases,  we  deem  them  essential  to  preserve  the  rights  of  the  parties  subject  to 
FEA  action. 

POLICY,  PRACTICE  AND  PROCEDURE  WITH  RESPECT  TO  CHOICE  AND  PROCESSING 
OF  ENFORCEMENT  ACTIONS 

One  of  the  subjects  listed  by  your  staff  as  of  particular  interest  was  FEA's 
policy,  practice  and  procedure  on  the  choice  and  processing  of  enforcement 
actions.  FEA  has  authority  to  issue  orders,  called  remedial  orders,  which  require 
companies  that  have  violated  the  regulations  to  cease  their  unlawful  practices 
and  to  make  restitution  to  injured  parties.  A  remedial  order  is  usually  pre- 
ceded by  an  informal  proceeding  in  which  the  company  is  served  with  a  notice 
of  probable  violation  outlining  the  charges  and  is  given  the  opportunity  to  file 
written  comments  and  have  a  conference  with  the  FEA. 

To  date,  the  regulations  prescribing  procedures  for  FEA  compliance  actions 
have  not  provided  an  explicit  means  for  finalizing  those  compliance  actions  in 
which  a  firm  may  be  willing  to  undertake  certain  remedial  action  satisfactory 
to  the  FEA  with  or  without  conceding  that  it  has,  in  fact,  violated  the  regula- 
tions. In  the  past,  many  firms  have  offered,  and  the  FEA  has  in  many  cases 
agreed  to,  settlement  of  a  case  by  making  full  restitution  but  without  having 
to  concede  a  violation. 

Those  settlements  have  ordinarily  been  formalized  in  written  agreements,  so- 
called  "consent  agreements,"  which  the  FEA  believes  are  binding  on  the  parties 
and  have  the  same  force  and  effect  as  a  final  order  of  the  Agency. 

However,  since  such  written  agreements  have  never  been  expressly  provided 
for  in  the  procedural  regulations,  there  has  been  some  uncertainty  as  to  the 
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status  of  outstanding  compliance  agreements  and  considerable  inconsistency  in 
the  use  of  voluntary  settlements  of  compliance  cases.  For  example,  our  own  in- 
vestigations have  uncovered  instances  in  which  so-called  compliance  agreements 
in  cases  potentially  involving  millions  of  dollars  have  been  nothing  more  than  a 
letter  signed  by  only  one  party  confirming  an  oral  understanding.  A  particularly 
glaring  example  of  deficient  procedures  occurred  when  a  letter  from  a  major 
oil  company's  attorney  written  to  confirm  the  company's  understanding  of  the 
agreements  reached  at  a  meeting  with  FEA  compliance  staff  members  the  day 
before  was  deemed  by  the  staff  to  be  a  compliance  agreement.  FEA  did  not  even 
acknowledge  the  letter.  When  senior  legal  and  compliance  staff  members  became 
aware  of  this  situation,  a  letter  was  dispatched  to  the  company  informing  it  that 
FEA  did  not  consider  itself  bound  by  the  terms  of  the  company  attorney's  inter- 
pretation of  the  agreement  reached  at  the  meeting. 

To  preclude  such  misunderstandings  in  the  future,  on  May  14,  1975,  the  FEA 
issued  a  notice  of  proposed  rulemaking  to  expressly  provide  for  a  consent  order 
procedure  similar  to  that  used  by  the  FTC  and  other  regulatory  agencies.  Com- 
ments have  been  received  from  the  public  in  response  to  the  notice  and  it  is 
anticipated  that,  pending  a  comprehensive  evaluation  of  those  comments,  the 
final  consent  order  regulation  will  be  formalized  in  the  next  few  weeks. 

Among  the  comments  received  were  suggestions  that  FEA  adopt  a  procedure 
analogous  to  that  of  other  agencies  and  place  proposed  consent  agreements  on 
the  public  record  for  a  30-day  period  prior  to  executing  them.  We  are  currently 
considering  the  adoption  of  this  procedure  as  a  way  to  assure  that  all  parties 
affected  by  the  agreement,  even  indirectly,  have  an  opportunity  to  represent  their 
interests  before  the  agreement  is  concluded. 

POLICY,  PRACTICE  AND  PROCEDURE  WITH  RESPECT  TO  REMEDIES  AND  PENALTIES 

The  questions  which  have  been  raised  regarding  FEA's  policies,  practices  and 
procedures  with  respect  to  remedies  and  penalties  has,  I  think,  been  largely 
the  result  of  a  general  misunderstanding  of  FEA's  actual  policies.  The  FEA's 
policies  can  be  stated  plainly  and  simply :  In  every  enforcement  action  the  FEA 
strives:  (1)  to  halt  the  unlawful  practices;  (2)  to  attain  full  and  complete 
restitution  to  injured  parties;  and  (3)  to  extract  a  penalty,  where  appropriate, 
that  is  commensurate  with  the  seriousness  of  the  violation  and  will  provide  a 
deterrent  to  others. 

Thus,  each  remedial  order  or  consent  agreement  issued  or  entered  into  by  the 
FEA  orders  the  violator  to  cease  and  desist  from  continuing  the  same  violation, 
and  it  also  has  a  provision  for  a  remedy.  In  a  pricing  case  the  remedy  is  a 
refund  if  the  victims  are  identifiable  and  a  rollback,  or  a  reduction  in  what  cur- 
rent selling  prices  would  otherwise  be,  if  victims  are  not  identifiable.  In  alloca- 
tion cases  involving  failure  to  supply  product  at  some  prior  period,  it  is  some- 
times difficult  to  fashion  a  remedy  because  it  seldom  is  of  much  use  to  order 
a  payback  of  product  at  a  time  when  most  purchasers  have  more  product  than 
they  need.  In  such  cases,  when  a  prospective  remedy  is  inappropriate,  the  FEA 
makes  an  effort  to  obtain  a  substantial  civil  penalty  instead  so  as  to  preclude 
future  allocation  violations.  In  three  cases  of  this  kind,  the  FEA  successfully 
collected  $535,000  in  civil  penalties. 

Fashioning  a  remedy  in  a  pricing  case  is  usually  not  a  simple  task  except  at 
the  retail  level.  A  serious  problem  in  simple  refund  cases  is  assuring  that  the  re- 
funds find  their  way  downstream  to  the  persons  originally  overcharged — usually, 
but  not  always,  end  users.  This  is  particularly  a  problem  because  it  is  unfair 
to  impose  upon  middlemen  the  burden  and  administrative  expense  of  computing 
and  distributing  a  refund  among  all  of  their  customers. 

One  technique  we  have  used  is  to  require  any  downstream  recipient  of  a  refund 
to  treat  the  amount  of  the  refund  as  a  reduction  in  his  product  costs  for  the 
month  in  which  it  is  received.  This  causes  them  to  set  their  prices  lower  than 
would  otherwise  have  been  the  case,  thereby  passing  the  benefit  of  the  refund  on 
to  end  users. 

The  important  point  is  that  in  case  a  refund  is  mandated  at  any  level  of  the 
distribution  chain,  the  benefit  of  that  rebate  goes  to  the  individual  who  was 
overcharged  where  feasible  and  to  the  particular  group  of  customers  who  were 
overcharged  where  it  is  not  feasible  to  identify  amounts  of  individuals  refunds. 

For  example,  when  we  find  a  utility  supplier  price  violation  and  direct  a  re- 
fund, we  notify  the  State  ratemaking  authority  of  the  amount  of  the  refund 
going  to  the  utility.  Because  the  utility  itself  is  beyond  FEA's  jurisdiction,  it 
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is  then  up  to  that  State  body,  or  to  the  Federal  Power  Commission,  for  utilities  it 
regulates,  to  determine  how  the  refund  will  be  used  to  benefit  the  utility's 
customers. 

The  fact  that  most  major  oil  companies  have  large  amounts  of  banked  or 
unrecovered  costs  that  they  can  pass  through  at  some  future  time  does  not, 
contrary  to  what  many  people  think,  present  a  serious  problem  with  regard  to 
remedies.  The  FEA  does  not  allow  a  company  that  has  actually  overcharged  any 
purchaser  to  remedy  the  violation  by  reducing  banked  costs  by  an  equivalent 
amount.  Our  rule  of  thumb  is  that  if  a  company  unlawfully  took  money  out  of 
the  marketplace,  it  is  required  to  put  that  money  back  into  the  marketplace. 
It  may  be  true  that  in  the  period  immediately  after  the  embargo,  when  there 
was  some  confusion  in  this  area  as  banks  began  to  accumulate,  some  remedial 
orders  and  compliance  agreements  improperly  allowed  companies  to  offset  over- 
charges during  the  embargo  with  adjustments  to  current  banks.  But,  the  FEA 
has  for  some  time  had  a  steadfast  policy  against  such  a  practice.  That  policy 
has  been  clearly  stated  to  the  FEA  regions  in  ruling  1974-26  and  in  the  guide- 
lines to  the  reasons  issued  on  the  application  of  ruling  1975-2. 

That  is  not  to  say  that  the  FEA  does  not  sometimes  allow  violations  to  be 
remedied  by  bank  adjustments.  But,  that  is  true  only  in  those  cases  where  the 
violation  itself  resulted  only  in  an  improper  upward  adjustment  of  banked 
costs. 

In  addition  to  its  own  internal  compliance  proceedings,  the  FEA  has  author- 
ity to  refer  to  the  Attorney  General  for  criminal  prosecution  cases  involving 
willful  violations  and,  for  the  imposition  of  civil  penalties  and/or  injunctions, 
other  kinds  of  cases.  It  is  our  policy  to  refer  to  the  Department  of  Justice  all 
cases  involving  evidence  of  willful  misconduct  and  to  let  the  Department  deter- 
mine whether  a  prosecution  is  warranted  in  the  circumstances.  There  should 
be  no  misunderstanding  on  the  part  of  anyone  either  within  or  without  the 
Government  on  this  score.  Any  evidence  pointing  to  criminal  activity,  to  include 
disregard  of  or  willful  intent  to  evade  FEA's  regulations,  will  in  every  case  be 
forwarded  to  the  Department  of  Justice  for  its  determination  as  to  disposi- 
tion. Written  instructions  have  been  issued  to  the  compliance  staff  as  to  the 
specific  procedures  to  follow  whenever  they  encounter  in  the  course  of  an  in- 
vestigation evidence  of  criminal  activity  of  whatever  nature. 

The  maximum  penalty  for  willful  violation  of  FEA  regulations  is  $5,000  per 
violation ;  there  is  no  provision  for  a  jail  sentence.  A  civil  violation  carries  with 
it  a  maximum  penalty  of  $2,500  per  violation.  The  FEA  has  determined  that 
each  day  of  violation  constitutes  a  separate  violation  for  purposes  of  the  penalty 
provision  although  it  is  not  clear  that  that  position  would  be  sustained  if 
challenged  in  court.  We  have  submitted  to  the  Senate  Interior  Committee,  in 
connection  with  hearings  on  the  extension  of  the  Emergency  Petroleum  Alloca- 
tion Act,  the  suggestion  that  the  penalty  provisions  be  amended  to  clarify  our 
authority  to  treat  each  day  of  a  continuing  violation  as  a  separate  violation 
and  to  provide  for  penalties  that  can  be  more  readily  tailored  to  the  serious- 
ness of  the  violation. 

The  FEA's  authority  to  refer  cases  to  the  Department  of  Justice  for  injunc- 
tions and  penalties  is  a  useful  augmentation  of  the  FEA's  internal  administra- 
tive procedures.  However,  these  remedies  are  time-consuming  and  expensive  to 
obtain  if  they  have  to  be  litigated  in  the  Federal  courts.  Therefore,  the  FEA 
has  generally  elected  to  accept  from  a  violator  in  noncriminal  cases  the  pay- 
ment of  a  civil  penalty  in  lieu  of  referring  the  case  to  the  Department  of  Justice. 
Over  $900,000  in  civil  penalties  has  been  collected  by  FEA  through  such  negotia- 
tions. The  criteria  that  the  FEA  applies  in  determining  the  amount  of  civil 
penalties  to  collect  in  a  particular  case  have  been  outlined  in  the  written  ma- 
terials that  have  been  given  to  the  subcommittee  in  response  to  the  chairman's 
April  24  letter. 

Heretofore,  the  case  files  on  completed  penalty  cases  have  been  available  for 
discovery  under  the  provision  of  the  Freedom  of  Information  Act.  Henceforth, 
we  plan  to  make  such  case  files  available  in  FEA's  public  document  room. 

THE   USE   AND   EFFECT   OF   RULEMAKING  IN   THE   COMPLIANCE  CONTEXT 

Concern  has  been  expressed  that  the  FEA's  regulations  have  in  some  in- 
stances been  inadequate  for  compliance  purposes  and  that  delay  in  curing  the 
deficiencies  may  sometimes  have  influenced  the  substance  of  the  solution.  For 
example,  it  has  been  suggested  that  delay  in  solving  problems  with  the  regula- 
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tions  has  caused  overcharges  to  accumulate  to  such  a  degree  that  the  FEA 
has  solved  the  compliance  problem  by  retroactively  making  lawful  what  were 
previously  unlawful  practices.  FEA's  treatment  of  natural  gas  liquids  (NGL's) 
has  been  cited  by  some  as  an  example  of  this  result.  I  would  like  to  address  that 
specific  example  because  it  helps  to  point  up  the  complexity  of  the  regulatory 
problems  involved  in  compliance  cases. 

There  is  no  question  in  my  mind  that  it  has  taken  too  long  for  FEA  to  come 
to  grips  with  the  NGL  problem.  It  was  clear  that  the  Cost  of  Living  Council 
intended  that  NGL  processors  would  be  covered  by  the  Phase  IV  regulations 
applicable  to  refiners,  which  regulations  were  later  adopted  by  the  FEA.  How- 
ever, those  regulations  were  difficult  to  apply  to  NGL  processors  because  they 
did  not  expressly  deal  with  physical  distinctions  between  the  extraction  of  pro- 
pane and  butane  from  natural  gas  and  the  refining  of  those  products  from  crude 
oil.  Moreover,  since  the  Emergency  Petroleum  Allocation  Act  nowhere  specifically 
mentions  natural  gas  liquid  products,  the  question  has  been  raised  as  to  whether 
the  FEA  has  had  authority  to  regulate  NGL's  after  the  expiration  of  the  Eco- 
nomic Stabilization  Act  on  April  30,  1974. 

The  FEA  should  have  recognized  and  dealt  thoroughly  with  the  problem  in 
the  spring  of  1974  when  the  problem  first  came  to  its  attention.  However,  be- 
cause of  the  press  of  other  matters,  its  direct  response  was  unduly  delayed.  On 
May  16,  1974,  FEA  first  addressed  this  issue  in  a  notice  of  proposed  rulemaking 
with  respect  to  its  allocation  regulations  and  stated  that  it  had  authority  to  allo- 
cate natural  gas.  When  the  final  rules  on  the  allocation  of  natural  gas 
were  adopted  on  July  2,  1974,  FEA's  authority  over  that  natural  gas  liquid 
product  under  the  EPAA  was  extensively  discussed  in  the  preamble.  On  July 
25,  1974,  an  interpretation  was  issued  to  the  effect  that  products  processed 
from  NGL's  are  considered  by  the  FEA  to  be  subject  to  the  refiners'  price  rules. 
That  interpretation  was  affirmed  on  appeal  to  the  Office  of  Exceptions  and  Appeals 
in  November,  1974.  Then,  on  August  5,  1974,  FEA  issued  a  special  propane 
emergency  price  rule  which  specifically  stated  rules  for  the  pricing  of  propane 
extracted  from  natural  gas.  Finally,  on  September  6,  1974,  the  FEA  again  re- 
iterated in  a  notice  of  proposed  rulemaking  that  it  considered  NGL  processors 
to  be  subject  to  FEA  price  regulation.  That  notice  for  the  first  time  proposed 
a  separate  set  of  regulations  tailored  to  all  NGL's. 

It  was  not  until  December  24,  1974,  shortly  after  my  confirmation  by  the 
Senate,  that  the  FEA  was  able  to  complete  the  rulemaking  proceedings  and 
adopt  a  final  regulation  covering  NGL's,  effective  January  1,  1975. 

This  new  regulation  solved  the  problem  prospectively,  but  it  left  the  question 
of  whether  and  the  extent  to  which  the  FEA  was  going  to  apply  strictly  its  refiner 
price  rules  against  NGL  processors  for  the  period  prior  to  January  1,  1975.  Some 
regional  compliance  personnel  strongly  urged  literal  application  of  the  refiners' 
formula.  Other  FEA  personnel,  however,  believed  that  such  a  rigid  approach 
would  be  unfair,  given  the  fact  that  the  refiners'  price  rule  was  not  designed  with 
the  particular  characteristics  of  NGL  processors  in  mind.  Some  members  of  the 
industry  argued  for  no  enforcement  at  all  on  the  theory  that  most  of  them 
were  unaware  of  the  application  of  FEA  regulations.  While  the  FEA  believed 
that  the  industry  had  inadequate  notice  that  it  was  covered  by  the  FEA  regula- 
tions, it  was  nevertheless  concerned,  both  from  a  legal  standpoint  and  on  grounds 
of  basic  fairness,  that  strict  application  of  the  refiners'  rules  would  mean  that 
NGL  processors  would  be  held  to  rules  that,  if  they  had  been  complied  with,  would 
have  placed  them  at  a  severe  competitive  disadvantage  in  relation  to  competitors 
that  refined  the  same  products  from  crude  oil. 

Therefore,  on  May  29,  1975,  the  FEA  published  ruling  1975-6,  which  con- 
strues the  refiners'  price  rules  so  as  to  allow  NGL  processors  to  treat  increased 
shrinkage  costs  as  increased  product  costs  under  the  refiners'  price  rules.  More- 
over, the  FEA  has,  by  notice  in  the  Federal  Register,  proposed  a  class  exception 
that,  if  adopted,  will  allow  retroactively  the  same  adjustment  of  May  15,  1973, 
selling  prices  that  is  allowed  by  the  rules  that  have  been  in  effect  since  January 
1  and  will  allow  increased  nonproduct  cost  passthroughs  of  up  to  one-fourth  cent 
per  gallon.  In  short,  the  FEA  has  proposed  that  for  the  period  prior  to  January 
1,  NGL's  be  regulated  on  essentially  the  same  terms  as  they  have  been  after  that 
date. 

It  has  been  suggested  that  the  FEA  took  this  action  at  least  in  part  in  order 
to  eliminate  a  major  compliance  problem.  That  is  not  so.  The  principal  reason 
for  taking  this  action  was  to  put  NGL  processors  on  an  equal  footing  with  their 
refiner  competitors.  Rigid  application  of  the  refiners'  rules  would  have  meant 
that  NGL  processors  would  be  held  to  May  15,  1973,  selling  prices,  which  in 
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some  cases  were  as  low  as  2-4  cents  per  gallon,  while  their  refiner  competitors 
were  allowed  to  increase  their  prices  to  reflect  the  increased  costs  of  crude  oil. 
Moreover,  the  FEA  had  necessarily  concluded  when  it  adopted  the  new  rules 
for  NGL  processors  that  the  old  rules  were  inequitable  and  not  rational  as 
applied  to  NGL  processors.  Therefore,  without  the  steps  the  FEA  has  recently 
taken,  the  FEA  ran  the  risk  of  having  the  courts  prevent  the  FEA  from  taking 
any  compliance  action  against  NGL  processors  for  the  period  prior  to  January  1. 

The  FEA  has  only  begun  its  compliance  effort  in  this  area.  However,  despite 
the  lateness  and  the  enormity  of  the  effort  required,  the  FEA  intends  to  audit 
all  significant  processors  of  NGL's  for  any  pricing  violations  committed  prior 
to  January  1,  1975,  and  to  order  appropriate  refunds  where  violations  are  found. 
This  task  will  be  difficult  and  expensive.  It  will  require  assembling  and  training 
a  substantial  number  of  auditors  who  will  specialize  in  this  area.  Moreover,  it 
will  require  the  agency  successfully  to  defend  in  court  the  cases  currently  chal- 
lenging our  NGL  regulations  and  the  numerous  cases  that  will  arise  once  en- 
forcement begins.  However,  we  are  committed  to  seeing  this  matter  through. 

The  NGL  problem  points  up  some  salient  facts  about  FEA's  compliance  proc- 
ess. In  the  first  place,  it  demonstrates  the  complexity  of  issues  raised  frequently 
in  compliance  cases  as  the  agency  develops  the  body  of  interpretive  actions 
required  before  the  rules  can  be  applied  to  the  widely  different  factual  circum- 
stances found  in  the  industry.  Second,  while  it  may  take  us  some  time  to  sort 
out  these  extremely  complex  problems,  the  FEA  is  determined,  once  it  has 
reached  an  equitable  solution,  to  apply  that  solution  retroactively  where  appro- 
priate and  fair  rather  than  letting  bygones  be  bygones. 

CONCLUSION 

Finally,  Mr.  Chairman,  it  is  clear  that  the  areas  this  subcommittee  is  exam- 
ing,  which  really  turns  on  the  question  of  effective  management  of  our  com- 
pliance effort,  is  still  in  the  process  of  being  meaningfully  improved.  Members 
of  our  professional  staff  in  the  field  and  at  the  headquarters  have  undoubtedly 
experienced  a  series  of  frustrations,  delays,  or  difficulties  during  the  short 
history  of  our  organization  and  the  evolution  of  its  adjustments : 

Unfortunately,  there  is  no  way  to  bring  the  level  of  our  operations  up  to  de- 
sired levels  of  efficiency  and  effectiveness  in  a  few  days,  a  few  weeks,  or  even  a 
few  months.  However,  we  have  embarked  on  this  task  in  a  way  that  will 
build  a  sound  foundation  for  our  activities  rather  than  simply  fight  fires  from 
day  to  day.  We  are  committed  to  completing  this  strengthening  process,  and  I 
give  you  my  assurance  that  this  commitment  will  remain  as  long  as  I  have 
this  responsibility. 

Within  the  last  60  days,  the  Senate  has  confirmed  the  appointments  of  two 
key  people  who  will  be  responsible  for  much  of  the  implementation  of  our  plans, 
Mr.  John  Hill  as  Deputy  Administrator  and  Mr.  Smith  as  Assistant  Admin- 
istrator. The  Senate  now  has  before  it  the  President's  nominations  of  Mr.  Eric 
Zausner  as  Deputy  Administrator  and  Mr.  Thomas  Noel  as  Assistant  Admini- 
strator for  Management  and  Administration.  These  key  people  share  my  com- 
mitment to  upgrading  our  compliance  program  and  our  other  programs  as  well. 
With  them  in  place,  I  expect  to  see  the  pace  of  improvement  pick  up  sharply. 

We  recognize  a  responsibility  for  compliance  efforts  that  will  extend  well 
beyond  the  expiration  of  our  current  regulations.  We  must  complete  a  thorough 
audit  of  the  industry's  practices,  especially  during  the  period  of  the  embargo, 
to  assure  the  Nation's  consumers  that  they  have  been  treated  fairly.  Because 
of  the  particular  vulnerability  of  utilities  to  overcharges,  which  stems  from  their 
requirement  to  continue  to  provide  service  and  the  fact  that  some  of  them  may 
have  been  in  a  position  to  bargain  less  hard  for  supplies  of  fuel  than  other  cus- 
tomers, we  need  an  expanded  effort  in  this  aspect  of  the  program.  Our  refinery 
audit  program  needs  more  manpower  and  better  procedures,  and  producer  audits 
need  to  have  additional  effort. 

Moreover,  we  must  be  prepared  to  respond  to  future  developments  more 
rapidly  and  effectively  than  we  have  been  able  to  do  in  the  past.  We  must  assure 
not  only  that  FEA's  regulations  are  complied  with,  but  also  that  any  evidence 
of  criminal  intent  is  brought  immediately  to  the  attention  of  the  Department 
of  Justice  for  appropriate  action. 

I  have  reviewed  with  you  today  in  general  terms  some  of  the  initiatives  we 
already  have  underway  toward  these  ends  and  others  we  will  take  soon.  More 
important  even  than  these,  in  my  view,  is  the  way  we  approach  this  responsibility. 
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We  are  determined  to  learn  from  our  mistakes  and  from  our  successes  and  to 
continue  taking  whatever  measures  may  be  required  to  improve  our  programs. 

A  great  deal  of  progress  has  been  made  but  as  you  can  see  we  still  have  some 
distance  to  go.  I  am  absolutely  certain  that  we  will  make  important  improve- 
ments as  quickly  as  we  can.  To  do  so  is  our  clear  responsibility,  and  we  are  all 
committed  to  discharging  that  responsibility  to  the  end  that  FEA's  regulations 
are  enforced  to  the  maximum  extent  of  our  capability. 

These  hearings  as  well  as  continued  counsel  with  the  GAO  will  provide  FEA 
with  new  information  and  guidance,  all  of  which  is  helpful  in  achieving  the 
results  we  all  want. 

Senator  Kennedy.  Our  next  witness  is  Phillip  Hughes,  the  Assistant 
Comptroller  General  of  the  United  States. 

STATEMENT  OF  PHILLIP  S.  HUGHES,  ASSISTANT  COMPTROLLER 
GENERAL  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  J.  DEXTER 
PEACH,  DEPUTY  DIRECTOR,  OFFICE  OF  SPECIAL  PROGRAMS;  AND 
VERNON  TEHAS,  SUPERVISORY  AUDITOR,  DALLAS  REGIONAL 
OFFICE,  GENERAL  ACCOUNTING  OFFICE 

Senator  Kennedy.  You  are  accompanied  by  J.  Dexter  Peach,  who 
is  the  Deputy  Director,  Office  of  Special  Programs,  and  Vernon 
Tehas,  who  is  the  supervisory  auditor  of  the  Dallas  regional  office.  I 
am  going  to  ask  you  to  rise. 

I  swear  the  testimony  I  am  going  to  give  is  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  ? 

Mr.  Hughes.  I  do. 

Mr.  Peach.  I  do. 

Mr.  Tehas.  I  do. 

Senator  Kennedy.  We  will  include  your  prepared  statement  in  the 
record,  if  you  would  like  to  summarize  it. 

Mr.  Hughes.  If  your  time  is  constrained,  Mr.  Chairman,  my  judg- 
ment would  be  it  would  take  20  to  25  minutes  to  read  the  statement. 
I  can  probably  brief  it  in  less. 

Senator  Kennedy.  We  will  have  it  printed  in  its  entirety. 

Mr.  Hughes.  You  are  well  aware  of  the  special  statutory  require- 
ments with  respect  to  our  monitoring  of  the  Federal  Energy  Admin- 
istration activities  and  pursuant  to  those  requirements  we  have  issued 
a  number  of  reports  on  Federal  Energy  Administration  activities.  In 
a  December  report  we  pointed  out  some  significant  problems.  First, 
there  was  no  direct  audit  of  crude  oil  producer  operations.  We  felt  also 
there  was  an  unwarranted  concentration  of  audits  at  the  retail  level, 
that  audits  of  refiner  operations  were  not  completed,  that  substantive 
issues  with  respect  to  regulations  remained  unresolved,  and  that  or- 
ganizational and  other  disagreements  within  FEA  hindered  audit 
work. 

FEA  has  responded  by  attempting  some  redirection  of  its  com- 
pliance and  enforcement  activities.  But  our  general  judgment  is  that 
these  problems,  by  and  large,  remain. 

With  respect  to  the  staffing  of  the  effort,  the  numbers  that  we  have 
identified  are  somewhat  at  variance  with  those  discussed  earlier.  We 
understood  FEA's  plans  were  to  have  784  personnel  assigned  here.  As 
of  May  30  we  believe  they  had  727  regional  employees. 

They  have  had  problems  in  redeployment  of  staff;  and,  as  they  have 
indicated,  in  recruitment,  because  of  the  nature  of  the  program  be- 
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cause  they  have  borrowed  from  other  agencies,  notably  IRS,  and  so 
on.  At  the  time  of  our  December  report,  no  staff  were  assigned  to  audit 
the  19,000  producers  of  crude  oil.  By  January  1975,  they  did,  however, 
begin  to  audit  producers.  They  have  78  auditors  assigned  as  of  June 
13.  They  had  initiated  a  large  number  of  investigations  and  com- 
pleted 115.  They  have  identified  a  relatively  small  dollar  amount  of 
violations  thus  far. 

VERY    LITTLE    WORK    ON    PRODUCTION    AUDITS    OF    MAJOR    COMPANIES 

Moreover,  as  I  think  was  indicated  in  earlier  testimony,  the  pro- 
ducer-audit program  ihas  been  directed  only  at  independent  producers. 
Audits  of  major  oil  company  crude  producers  are  to  be  done  as  a  part 
of  the  refinery  audit  program.  Very  little  work  on  that  has  been  done 
to  date. 

Senator  Kennedy.  Did  you  make  any  assessment  as  to  the  reasons 
for  that? 

Mr.  Hughes.  I  am  not  aware  of  any.  Let  me  ask  my  colleagues.  I 
have  made  no  assessment. 

Mr.  Peach.  Senator,  FEA  changed  the  direction  in  the  refinery 
audit  program  sometime  earlier  to  go  to  what  they  call  a  module  ap- 
proach, setting  up  a  number  of  audit  modules.  One  of  the  audit  mod- 
ules set  up  concerned  producer.  As  of  yet,  though,  they  have  done  very 
little  work  on  that  particular  audit  module,  and  the  producer  audit 
operation  as  it  is  working  is  directed  at  independent  producers,  and 
the  refinery  production  is  supposed  to  be  under  the  refinery  audit 
effort. 

You've  had  some  discussion  earlier  about  the  limited  number  of  staff 
presently  assigned  and  the  problems  in  geting  up  to  staffing  levels  in 
the  refinery  audit  effort,  which  probably  had  contributed  to  this  some- 
what. 

Senator  Kennedy.  Mr.  Tehas,  how  is  that  auditing  program  going 
for  auditing  the  production  operations  of  the  major  integrated  refin- 
ing companies  ? 

Mr.  Tehas.  Mr.  Chairman,  they  are  looking  at  the  module  cover- 
ing crude  production  in  a  number  of  the  companies.  However,  the 
guidelines  that  they  have  been  given  are  in  draft  stage,  have  gone 
through  two  drafts,  and  still  exist  as  drafts.  I  have  talked  to  several 
of  the  area  managers  who  are  responsible  for  these  audits,  and  they 
have  advised  me  that  generally  the  work  has  been  suspended  until  they 
are  more  certain  of  some  of  the  decisions  on  regulatory  questions  af- 
fecting the  producers'  pricing  of  crude. 

Senator  Kennedy.  What  can  you  tell  us  then  in  general  about  FEA's 
audit  of  the  major  refineries?  Approximately  how  many  people  are 
working  in  that  area  ? 

Mr.  Tehas.  It's  hard  to  define,  Senator.  Most  companies  have  three 
to  four  auditors  assigned,  and  they  are  attempting  to  cover  as  many 
of  the  modules  as  they  can.  The  primary  emphasis,  however,  has  been 
directed  towards  a  mathematical  verification  of  a  monthly  report  that 
the  refiners  submit  to  FEA,  and  in  comparing  that  report  back  to 
previous  months,  to  try  to  identify  significant  differences.  Other  work 
has  included  following  up  on  certain  complaints  against  individual 
refiners. 
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The  continuation  of  the  audit  of  the  production  of  majors  will  be 
hampered  just  as  is  the  audit  of  the  independent  producers  because 
regulatory  questions  relating  to  classifying  of  certain  leases,  account- 
ing for  leases  which  have  been  unitized,  and  computing  the  base  level 
production  against  which  current  production  is  measured.  Therefore, 
the  audits  cannot  be  completed. 

Senator  Kennedy.  How  many  reports  have  been  issued  on  the 
modules  ? 

Mr.  Tehas.  As  of  last  week,  there  were  11  reports  on  the  modules. 
As  I  say,  at  least  three  of  them  were  related  to  complaints.  One  of  them 
was  a  request  from  the  Puerto  Rico  Power  Commission  to  investigate 
the  fuel  charges  to  the  utility.  Only  one  of  them  related  to  crude  pro- 
duction, and  the  extent  of  it  was  to  gather  some  data  which  has  not 
been  completely  analyzed  as  yet. 

Senator  Kennedy.  How  many  of  the  modules  does  FEA  have  guide- 
lines for  ? 

Mr.  Tehas.  Approximately  8  of  the  20 ;  maybe  7. 

Senator  Kennedy.  So  for  at  least  half,  or  more  than  half,  they  do 
not  have  guidelines  ? 

Mr.  Tehas.  That's  right,  Senator.  What  the  auditors  are  assuming 
is  that  they  should  go  back  to  the  guidelines  which  existed  under  the 
old  cycle  audit  process  and  try  to  follow  those  as  best  they  can  to  cover 
the  new  module  areas.  However,  definitive  guidance  has  not  been 
passed  down  from  the  National  office. 

VERY   LITTLE    SUBSTANTIVE    WORK    ON    AUDITS   OF   MAJOR    COMPANIES 

Senator  Kennedy.  How  much  substantive  work  is  reflected  in  these 
module  reports  ? 

Mr.  Tehas.  Very  little,  sir. 

Senator  Kennedy.  Would  you  elaborate? 

Mr.  Tehas.  Yes,  sir.  Let  me  seek  some  information  here. 

Senator  Kennedy.  We  will  come  back  to  you  if  you  would  like  to 
look  over  your  notes. 

Mr.  Hughes.  I  might  comment,  Senator.  I  think  in  our  collective 
judgment  the  refinery  audit  problem,  like  some  of  the  rest  of  the 
problems  of  FEA,  is  a  matter  of  priorities  and  allocation  of  man- 
power. For  example,  the  10  largest  companies  have  a  total  of  36  audi- 
tors assigned.  The  audit  program  is  a  very  complex  and  comprehensive 
one,  and  as  a  consequence,  the  limited  manpower  simply  has  not  been 
able  to  complete  it.  Notwithstanding  this,  it  has  provided  to  be  a  rather 
fertile  field  for  discovering  violations,  and  the  volume  is  rather  high. 
The  agreement  has  been  reached  or  notices  issued  on  violations  total- 
ing $474  million. 

Senator  Kennedy.  $474  million  ? 

Mr.  Hughes.  Yes,  sir. 

Senator  Kennedy.  Those  are  different  from  the  earlier  figures  that 
I  quoted  that  were  given  to  us  by  FEA,  which  totaled  $267  million. 

Mr.  Peach.  I'm  not  sure  precisely  of  the  reason  for  the  difference, 
the  figures  we  cite  include  both  instances  where  agreement  has  been 
reached  or  where  they  had  issued  notices  of  probable  violation  to  the 
company  indicating  the  company  that  they  feel  there  is  a  violation  in  a 
set  amount. 


46 

Mr.  Hughes.  There  are  additional  violations  of  approximately  the 
same  amount  in  various  stages  of  development. 

Senator  Kennedy.  Are  there  differences  between  the  figures  that 
we  were  given  and  the  ones  you  were  given  ? 

Mr.  Tehas.  Mr.  Chairman,  yes,  there  are.  In  providing  you  with 
information  as  to  dollar  amounts  in  some  cases,  they  may  have  advised 
you  that  a  dollar  amount  was  not  available,  whereas  such  a  figure  was 
either  available  with  the  auditor  or  in  additional  documentation  which 
is  not  incorporated  in  the  reports  they  gave  you. 

FEA   DOES   NOT   HAVE   AN   OPERATIONAL   CASE   TRACKING   SYSTEM 

Mr.  Peach.  I  think  it  goes  back  to  a  basic  question,  too.  There  was 
a  discussion,  or  has  been  some  discussion,  at  least  in  Mr.  Zarb's  state- 
ment, about  the  kind  of  information  they  have  to  know  the  status  of 
cases  at  a  particular  time.  They  do  not  have  such  a  system  in  operation 
at  this  point  in  time,  and  everytime  they  try  to  develop  information 
on  the  status  of  cases,  it's  pretty  much  built  up  from  the  ground. 
There's  a  tendency  to  build  it  up  a  little  differently  each  time  it's  built 
up. 

Senator  Kennedy.  What  does  that  do  in  terms  of  not  having  a  sys- 
tem for  keeping  track  of  the  status  of  cases  ?  What  does  that  say  about 
efficiency  ? 

Mr.  Hughes.  Mr.  Chairman,  may  I  make  this  amplification,  if  you 
will,  on  further  reflection  of  some  problems  you  talked  about  this 
morning  at  considerable  length.  The  agency  was  born  in  a  state  of 
emergency,  so  to  speak.  It  operated  on  a  highly  decentralized  basis. 
Agencies  in  that  state  have  great  trouble  developing  either  centralized 
policy  or  centralized  management  information,  and  the  data  or  man- 
agement data  base,  needs  to  be  significantly  improved. 

Senator  Kennedy.  Mr.  Tehas,  do  you  want  to  add  anything? 

Mr.  Tehas.  Yes,  Senator.  Those  il  reports  that  were  referred  to 
earlier  have  been  issued  in  relation  to  four  refining  companies,  none 
of  which  are  anywhere  near  the  top  10  of  the  30  being  investigated. 
On  one  company  a  total  of  six  reports  were  issued,  and  on  the  first 
module,  which  is  the  desk  review  of  the  forms  the  company  submits 
every  month,  they  had  audited  only  the  reports  for  the  months  of 
October  and  November  1974,  realizing  that  this  module  approach  was 
initiated  in  February  1975,  and  these  reports  were  issued  within  the 
last  several  weeks.  On  the  same  company,  they  did  look  at  the  crude 
production  module,  which  would  include  the  question  of  production 
and  they  had  audited  only  the  month  of  October  1974,  and  in  that 
audit  they  had  used  the  old  guidelines  which  had  existed  before  the 
module  approach,  and,  as  I  mentioned  earlier,  all  they  had  done  was 
accumulate  some  data  which  they  had  not  completely  analyzed. 

At  least  three  of  them  were  investigations  of  complaints  which 
would  relate  generally  to  one  dissatisfied  customer  of  the  oil  company 
and  generally  to  only  one  action  of  the  company.  In  one  company,  they 
had  looked  at  the  area  of  pricing,  and  they  indicated  in  the  report 
they  had  only  gathered  preliminary  data.  As  I  mentioned,  they  did 
look  at  the  sale  of  fuel  oils  in  Puerto  Rico,  and  found  some  violations 
by  a  particular  refiner. 
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One  report  relates  to  a  complaint  on  allocation,  how  much  a  par- 
ticular customer  of  a  company  was  receiving  in  relation  to  what  he 
thought  he  was  entitled  to  receive. 

LOST   CASES 

Senator  Kennedy.  Do  you  have  any  cases  that  were  lost? 

Mr.  Tehas.  Yes,  Senator,  we  do. 

Senator  Kennedy.  By  the  FE A  ? 

Mr.  Tehas.  By  the  regional  offices  of  FE  A ;  yes,  sir. 

Senator  Kennedy.  Is  that  just  one  case,  or  are  there  a  number  of 
such  cases  ?  How  do  you  lose  a  case  ? 

Mr.  Tehas.  In  our  investigations  at  one  of  the  field  offices  of  FEA, 
we  found  that  draft  NOPV's,  were  lost  in  moving  from  the  field 
auditor  to  the  regional  office.  In  some  instances  it  was  thought  at  the 
area  level  office  that  the  draft  NOPV  was  in  process  at  the  regional 
office,  when,  in  fact,  the  NOPV's  were  not  in  process  at  the  regional 
office,  and,  further,  the  regional  office  had  no  record  of  receiving  the 
drafts. 

In  another  instance,  one  third-cycle  audit  report,  it  was  stated  that 
a  draft  NOPV  had  been  sent  to  the  regional  office  for  processing  and 
that  additional  data  on  the  issue  had  been  requested.  As  late  as  March 
1975,  the  responsible  auditor  believed  the  additional  data  was  still 
needed  at  the  regional  office,  but  we  found  the  regional  personnel  were 
not  aware  an  NOPV  had  been  drafted  on  the  issue.  This  is  due  to  some 
change  in  personnel  and  lack  of  continuity  of  information  between 
them. 

We  did  find  documentation  showing  that  the  draft  NOPV  was 
received  at  the  regional  office  on  September  24, 1974,  and  we're  asking 
in  March  1975  about  it. 

Another  draft  NOPV,  potentially  involving  $17  million  in  viola- 
tions, appeared  in  the  third-cycle  report,  dated  January  27, 1975,  with 
the  notation  that  the  draft  NOPV  would  be  submitted  to  the  regional 
office.  We  found  no  record  that  the  draft  had  been  received  in  the 
regional  office. 

Senator  Kennedy.  I  think  we  can  go  on.  I  think  the  point  is,  and  I 
may  be  wrong,  but  I  do  not  think  you  find  cases  being  lost  at  the 
Justice  Department,  for  example,  when  they  have  a  change  of  per- 
sonnel. Maybe  they  do,  but  I  have  not  heard  of  any  cases  being  lost  at 
the  Justice  Department. 

Mr.  Tehas.  We  did  not  expect  to  find  it  in  FEA  either,  sir,  but  it  did 
occur. 

Senator  Kennedy.  Let  us  continue. 

Mr.  Hughes.  I  mentioned,  I  think,  a  rather  significant  volume  of 
violations  or  agreements  totaling  $474  million.  The  most  of  the  cor- 
rective actions  that  took  place  with  respect  to  these  violations  involved 
the  writing  off  of  the  value  against  the  so-called  banked  costs.  Banked 
costs  are  potential  legal  price  increases  which,  in  the  judgment  of  the 
company,  the  market  would  not  absorb,  and  under  FEA  regulations 
they  would  be  saved  against  the  possibility  of  future  price  adjust- 
ment. The  collective  banks,  which  as  of  February  28,  totaled  about 
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$1.4  billion,  have  been  written  down  from  a  total  of  about  $2  billion  at 
the  end  of  September  1974,  $417  million  of  this  consisted  of  a  writeoff 
of  these  violations. 

There  are  currently  about  162  auditors  assigned  to  audit  refineries. 
You  are,  I  think,  generally  aware  of  the  pattern  that  they  are  now 
following.  With  respect  to  wholesalers  and  retailers,  FEA  has  pointed 
out  that  it  initially  concentrated  compliance  and  enforcement  efforts 
at  the  retail  level  because  of  public  sensitivity  here  and  the  relative 
ease  of  investigations.  They  are  now,  however,  working  also  at  the 
wholesale  level,  and  they  have  taken  some  actions  which  have  resulted 
in  refunds  to  the  public  of  about  $87  million  and  penalties  of  $737,000. 

There  are  two  special  enforcement  programs  underway  at  the  whole- 
sale level,  one  of  which  is  propane  program,  which  I  will  pass  by.  The 
other  is  so-called  Project  Utility,  which  reference  has  been  made  to 
here  today.  I  think  Mr.  Zarb  also  mentioned  he  had  asked  us  to  review 
their  effort  in  this  area,  and  we  have  done  so,  and  summarized  our 
findings  for  Mr.  Zarb,  and  also  in  the  statement.  We  found  that,  while 
FEA  had  intended  to  assign  something  of  a  hundred  investigators  to 
the  area,  that  the  effective  manpower  level  was  much  less,  and  for 
example,  the  average  level  for  a  period  from  January  to  April  was  45, 
and  for  the  week  of  May  16  was  22.  Apparently,  currently,  about  50 
investigators,  in  terms  of  man  days,  are  actually  assigned  to  the 
project. 

We  had  some  other  problems  with  the  effort.  It  seems  to  us  that  the 
emphasis  that  has  been  placed  on  it  may  be  unwarranted  vis-a-vis  the 
other  alternative  priorities  for  FEA  attention.  The  volume  of  viola- 
tions has  been  lower  than  originally  anticipated,  although  there  have 
been  one  or  two  spectacular  cases,  which  apparently  influenced  the 
whole  effort. 

Again,  in  this  area,  as  in  others,  we  think  there  have  been  inadequate 
criteria  for  selecting  suppliers  for  audit.  We  think  some  concentration 
in  selection  would  produce  a  more  effective  audit  investigation  effort. 

$7  37,000     COLLECTED     IN     PENALTIES     AGAINST     RETAILERS    AND     WHOLE- 
SALERS   BUT    NONE    AGAINST    REFINERS 

Senator  Kennedy.  Do  you  have  any  impressions  as  to  why  no  penal- 
ties were  collected  against  companies  in  the  refinery  audit  program? 
What  do  you  think  accounts  for  this  when  $700,000  is  collected  from 
wholesalers  and  retailers? 

Mr.  Hughes.  Let  me  ask  Mr.  Tehas  and  Mr.  Peach  if  we  have  any 
evidence,  or  if  they  want  to  comment  ? 

Mr.  Tehas.  I  believe  the  discussion  you  had  with  the  FEA  officials 
was  pretty  much  along  the  lines  of  what  has  been  happening,  sir.  It 
has  been  much  more  difficult  for  the  smaller  businesses  to  interpret  the 
regulations  because  of  their  ambiguity,  because  of  their  broadness,  and 
many  times,  their  vagueness  and,  while  I  am  not  sure  whether  FEA 
does  have  different  policies  toward  the  size  of  the  industry  in  apply- 
ing their  penalties,  I  know  there  is  a  vast  inconsistency  and  misunder- 
standing of  what  the  agency's  policy  is,  and,  therefore,  many  indi- 
vidual judgments  are  made  as  to  whether  or  not  to  assess  a  penalty. 

Senator  Kennedy.  Confusion  by  whom  ? 

Mr.  Tehas.  By  the  individual  auditor  responsible  for  the  investiga- 
tion and  by  his  superiors  who  have  to  approve  his  decision.  This  would 
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mean,  basically,  his  area  manager  and  regional  administrator  and 
regional  counsel.  .    , 

But,  as  far  as  the  refiners,  the  types  of  violations  are  not  dissimilar. 

Senator  Kennedy.  Is  this  why  in  some  regions  they  recover  penal- 
ties, and  in  other  regions  they  do  not  ? 

Mr.  Tehas.  Yes,  sir;  that's  correct.  In  some  regions  they  hold  the 
opinion  that  a  violation,  whether  intentional  or  not,  is  a  violation 
under  the  regulations,  subject  to  penalty,  and,  therefore,  at  least  a 
compromise  penalty  should  be  sought.  In  other  regions,  they  believe 
that  there  are  some  judgmental  factors  as  to  intent,  the  amount  of 
violation  and  the  benefit  the  company  received,  so  that  there  are  vary- 
ing interpretations  of  this  procedure. 

Senator  Kennedy.  Region  VII  collected  $42,000  in  penalties  from 
independent  crude  oil  producers,  and  in  region  VII  there  were  no 
penalties,  even  though  region  VII  produces  close  to  two-thirds  of  the 
total  amount  of  crude  oil. 

Mr.  Tehas.  Yes,  sir,  those  two  regions  hold  the  two  opposing  opin- 
ions or  two  interpretations  of  what  should  be  done. 

Senator  Kennedy.  With  the  same  guidelines  or  different  guidelines  ? 

Mr.  Tehas.  No,  sir,  as  has  been  pointed  out  earlier,  there  are  no  real 
guidelines.  FEA  acknowledged  that  in  response  to  one  of  your  ques- 
tions, and  that  is,  in  fact,  true. 

FEA    REGIONS  DID    NOT   NOTIFY   STATE    UTILITY   COMMISSIONS 

Senator  Kennedy.  I  would  like  to  ask  about  the  utilities  supplier- 
audit  program.  Mr.  Hughes,  what  did  your  study  show  about  the  noti- 
fication that  was  given  by  FEA  to  the  various  "State  regulatory  com- 
missions in  those  cases  where  FEA  foimd  there  was  an  overcharge? 

Mr.  Hughes.  Either  Mr.  Peach  or  Mr.  Tehas  may  wish  to  comment. 
In  general,  have  found  no  hard  evidence  that  this  process  takes  place 
routinely.  Mr.  Zarb,  or  I  guess  Mr.  Smith,  said  it  was  a  matter  of  policy 
to  do  that.  I  guess  we  were  a  little  surprised,  but  let  me  ask  my 
colleagues. 

Mr.  Peach.  Mr.  Senator,  we  were  concerned  about  the  downstream 
effect  of  how  you  get  refunds  back  to  the  ultimate  consumer.  In  dis- 
cussions with  the  FEA  personnel  in  the  regions  we  visited,  regarding 
actions  to  notify  State  utility  commissions,  we  had  no  response  to  the 
effect  such  action  was  being  taken.  They  felt  rather  unsure  as  to 
whether  it  was  inappropriate  for  them  to  do  so,  or  not. 

Mr.  Hughes.  Part  of  our  comments  to  Mr.  Zarb 

Senator  Kennedy.  These  are  impressions  of  people  who  are  in  the 
operational  line  ? 

Mr.  Peach.  Yes,  sir.  That's  correct  in  essence,  if,  in  fact,  it's  the 
policy  from  the  national  level  to  give  such  advice  to  state  regulatory 
commissions,  it  was  not  happening  because  the  FEA  regional  personnel 
did  not  feel  that  was  their  understanding  of  what  they  were  supposed 
to  be  doing  under  the  circumstances. 

Mr.  Tehas.  You  might  note,  Senator,  that  the  violations  found  in 
the  utility  program  have  only  a  limited  amount  which  relate  to  utilities. 
Much  of  the  amount  of  the  violations  relate  to  nonutility  customers. 
The  dollar  value  and  the  number  of  violations  in  relation  to  utilities  is 
small. 
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LACK    OF   PROCEDURES   TO   RETURN    OVERCHARGES    TO    CONSUMERS 

Senator  Kennedy.  What  procedures  did  you  find  within  FEA  to 
provide  for  returning  overcharges  to  consumers?  What  procedures 
does  FEA  have  to  return  moneys  upstream  to  the  people  that  paid  for 
them  in  the  first  place  ? 

Mr.  Tehas.  We  have  looked  at  them  with  respect  to  specific  audits 
and  examined  how  specific  actions  were  taken.  We  find  that  FEA 
would  generally  direct  the  violator  to  refund  the  amount  overcharged 
if  an  individual  customer  can  be  identified.  If  an  individual  customer 
cannot  be  identified,  then  they  will  direct  a  rollback  price,  a  reduction 
in  price,  for  a  period  of  time  until  the  amount  of  violation  has  been 
recovered.  In  other  instances  as  in  relation  to  the  refiners,  most  of  the 
violations  have  been  adjusted  against  these  banks  which,  in  FEA's 
view,  preclude  the  eventual  passthrough  of  those  cost  price  increases. 
However,  we  found  little  attention  on  the  part  of  the  auditors  to  verify 
that  the  person  receiving  the  refund,  if  he  is  a  middle  man,  a  reseller, 
that  he  has  also  passed  that  on  to  his  customers  so  that  it  does  even- 
tually reach  the  ultimate  consumer. 

Senator  Kennedy.  So  they  do  it  to  the  first  person,  but  there  is  no 
followup  to  see  that  the  refund  is  actually  returned  to  the  consumer. 

Mr.  Tehas.  Not  unless  they  perform  an  audit  of  that  first  person 
and  find  him  also  in  violation.  As  part  of  that  audit  they  would  then 
investigate  to  see  whether  he  did  return  a  refund  he  received.  This  is 
not  done  very  frequently. 

Senator  Kennedy.  I  suppose  it  is  difficult  to  expect  FEA  to  audit 
everyone  all  the  way  back  to  the  consumer,  but  it  seems  to  me  that  you 
could  set  up  some  kinds  of  rules  and  regulations  that  would  pass  the 
refund  back  to  the  consumer  and  provide  some  benefit  to  him. 

Mr.  Hughes.  It  seems  to  me,  Senator,  that  part  of  the  answer  is  as 
much  notification  and  publicity  as  possible  when  a  violation  was  found 
and  the  customers  themselves  can  then  pursue  the  matter. 

With  respect  to  the  utility  audit,  I  think  I  perhaps  should  review 
what  we  think  we  told  Mr.  Zarb  because  I  was  not  sure  when  he  ex- 
pressed agreement  with  us  whether  we  are  in  agreement  or  not  on  the 
matter.  We  think,  as  I  have  already  indicated,  there  may  be  an  un- 
warranted emphasis  in  the  utility  area  per  se,  that  major  customers 
across  the  board  are  a  useful  source  of  investigative  efforts  and  that 
investigative  effort  on  a  sample  basis  perhaps  can  give  clues  as 
to  that  direction  in  which  the  audit  effort  in  more  detail  could  move. 

So  we  had  recommended  the  return  to  more  balanced  audit  opera- 
tions covering  producer,  refiner,  wholesaler,  and  retailer  areas,  and 
on  a  selective  and  testing  basis,  probing  further  where  necessary.  We 
would  propose  to  refine  the  wholesaler  investigations  by  implementing 
more  consistent  criteria  for  selecting  suppliers  and  by  identifying 
suspicious  supplier  transactions  and  then  establishing  priorities,  as  I 
have  suggested. 

Finally,  we  think  there  are  a  number  of  regulatory  questions  that 
need  to  be  resolved  in  order  to  make  this  effective,  and  notably  the 
matter  of  the  status  of  brokers.  Brokers  evolved  particularly  during 
the  embargo  period  and  there  is  great  dispute  as  to  whether  they  are 
covered,  since  they  never  took  title  or  possession  of  the  product.  The 
question  has  never  really  been  satisfactorily  resolved. 

With  respect  to  administrative  sanctions,  the  process  has  been,  I 
think,  adequately  described,  but  for  reasons  that  you  have  already 
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directed  your  attentions  to,  lack  of  uniformity  and  the  application  of 
penalties  and  so  on,  the  results  have  been  rather  spotty. 

Senator  Kennedy.  Let  me  ask  you,  Mr.  Hughes,  how  many  years 
have  you  worked  with  the  GAO  ? 

Mr.  Hughes.  I  have  been  there  about  three. 

Senator  Kennedy.  Do  you  have  a  background  in  accounting? 

Mr.  Hughes.  No.  I  am  a  fugitive  from  the  executive  branch,  Mr. 
Chairman.  I  have  spent  20  years  in  the  Bureau  of  the  Budget,  but  the 
accountants  certainly  will  not  claim  me.  And  I  guess  I  reciprocate. 

HUNDREDS   OF   MILLIONS   OF   DOLLARS   IN    COSTS    TO    CONSUMERS 

Senator  Kennedy.  There  is  a  vote  on  the  floor  and  we  have  only 
about  4-5  minutes  left.  We  have  talked  with  some  degree  of  spe- 
cificity about  a  number  of  technical  matters,  penalties,  and  different 
procedures.  Could  you  describe  briefly  what  all  of  this  means  in  terms 
of  the  American  pocketbook  ?  What  are  we  talking  about  here  in  terms 
of  the  potential  violations  of  FEA  regulations?  Are  we  talking  about 
millions  of  dollars?  Are  we  talking  about  tens  of  millions?  Are  we 
talking  about  hundreds  of  millions  or  billions  of  dollars? 

Mr.  Hughes.  We  have  done  some  estimating,  Senator.  Obviously 
with  the  present  state  of  FEA's  effort,  this  is  speculative  business.  I 
think,  by  and  large,  however,  this  is  not  a  matter  of  dispute  with 
FEA.  In  the  retailer- wholesaler  area,  we  just  do  not  know. 

With  respect  to  producers  there  are  a  number  of  compliance  actions, 
some  complete  and  some  incomplete,  a  total  of  about  $12  million  iden- 
tified and  probably  a  smaller,  undetermined  amount.  With  respect  to 
refiners,  about  $456  million,  more  or  less  identified,  with  perhaps  an 
equally  large,  undetermined  amount.  With  respect  to  utilities,  about 
$43  million  with  rather  small,  undetermined  actions  now  in  the  works. 
And  with  respect  to  propane,  about  $38  million. 

I  think  all  of  these  numbers  need  some  interpretation  to  be  fully 
understood.  However,  the  short  answer  to  your  question  is  that  the 
implications  for  the  buyer  or  the  customer  are  rather  significant  and 
well  beyond  the  tens  of  millions  and  into  the  hundreds  of  millions. 

Senator  Kennedy.  Certainly  hundreds  of  millions  of  dollars.  That 
is  what  we  are  really  talking  about  in  terms  of  the  pocketbook  issue 
and  the  inflationary  implications  of  these  hundreds  of  millions  of 
dollars  in  overcharges  to  the  American  consumer. 

This  certainly  is  one  of  the  reasons  why  we  are  so  concerned  that 
there  be  effective  enforcement  of  the  legislation  and  of  FEA's  regula- 
tions, and  oversight  by  the  Congress  and  compliance  by  the  industry. 
But  adequate  information  must  be  provided  to  the  petroleum  industry 
so  that  it  can  comply  fully  with  the  regulations.  I  think  you  are  quite 
correct.  I  am  sure  that  many  companies  do  not  know  what  to  do  be- 
cause of  confusion  over  the  regulations  which  have  yet  to  be  ade- 
quately clarified  or  are  nonexistent. 

LENGTHY   DELAYS    IN    THE    ENFORCEMENT    PROCESS 

Can  you  tell  me  about  the  delavs?  In  your  opening  statement  you 
discussed  cases  involving  lengthy  delays  after  a  violation  is  discovered. 
Mr.  Tehas,  I  know  you  have  looked  into  this. 

Mr.  Tehas.  As  an  example,  Mr.  Chairman,  we  have  identified  a  vio- 
lation which  FEA  had  identified  in  July  of  1974,  in  which  they  in  fact 
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had  issued  an  initial  compliance  action  called  a  notice  of  probable  vio- 
lation. This  involved  several  issues  with  the  company,  but  two  of  the 
major  ones  accounted  for  something  in  excess  of  $114  million,  one  of 
the  issues  being  over  $110  million. 

As  of  this  day  that  action  has  not  been  settled.  There  have  been 
numerous  meetings,  numerous  pieces  of  correspondence,  numerous 
amounts  of  consideration  in  the  regional  offices,  in  the  national  offices, 
relating  to  this  matter. 

But  again,  as  I  say,  as  of  this  date  that  action  has  not  been  brought 
to  completion.  It  does  involve  a  question  of  regulatory  interpretation. 
That  matter  has  been  in  the  General  Counsel's  office  since  at  least  Octo- 
ber of  last  year  and  a  decision  has  not  been  made  on  it. 

Mr.  Hughes.  As  a  generalization,  Mr.  Chairman,  as  of  May  30, 1975, 
there  were  126  proposed  compliance  actions,  some  of  them  as  much  as 
6  months  old  and  unresolved. 

Senator  Kennedy.  Is  that  a  reasonable  backlog  ? 

Mr.  Hughes.  It  seems  to  me,  Mr.  Chairman — I  am  sort  of  a  manager 
rather  than  an  auditor — that  the  essence  of  good  and  effective  admin- 
istration, particularly  in  an  area  where  potential  violations  of  law  are 
involved  requires  some  sort  of  time  schedule,  some  sort  of  deadline 
which  can  be  adhered  to,  and  which  assure  both  the  consumer  and  the 
producer  that  the  administering  agency  is  serious  and  will  act  effec- 
tively to  administer  the  law. 

Senator  Kennedy.  That  is  the  5-minute  warning.  We  are  going  to 
have  to  recess.  We  might  submit  some  questions  to  you,  if  we  may,  Mr. 
Hughes.  Your  testimony  has  been  very  helpful. 

I  think  you  know  how  much  the  Congress  relies  on  the  GAO.  We 
want  you  to  know  how  much  we  appreciate  the  thoroughness  of  your 
report  on  FEA  to  this  subcommittee. 

[The  prepared  statement  of  Phillip  Hughes  follows :] 

Prepared  Statement  of  Phillip  S.  Hughes,  Assistant  Comptroller 
General  of  the  United  States 

Section  12  of  the  Federal  Energy  Administration  Act  of  1974  specifically  directs 
that  GAO  monitor  and  evaluate  operations  of  the  Federal  Energy  Administra- 
tion (FEA).  We  have  done  considerable  work  pursuant  to  that  legislative  man- 
date and  a  request  by  the  Chairman,  Senate  Committee  on  Government  Opera- 
tions, asking  that  we  report  periodically  on  the  results  of  our  work.  Much  of  our 
work  has  concerned  FEA's  compliance  and  enforcement  program. 

In  a  December  1974  report,  we  pointed  out  that  significant  problems  in  FEA's 
compliance  and  enforcement  program  existed  at  all  levels  of  petroleum  industry 
operations.  For  example : 

There  was  almost  no  direct  audit  of  crude  oil  producer  operations. 
FEA  concentrated  its  audits  at  the  retail  level  and  found  numerous  viola- 
tions ;  however,  there  was  evidence  of  large  violations  at  the  wholesale  level 
where  little  audit  effort  was  made. 

Audits  of  refiner  operations  were  not  completed. 

Substantive    issues    relating    to    the    adequacy    of    regulations    remain 
unresolved. 

Organizational  disputes  within  FEA  hindered  audit  work  at  refinery 
operations. 
In  responding  to  our  report,  FEA  stated  that  it  would  redirect  its  compliance 
and  enforcement  efforts  by,  among  other  things,  initiating  a  program  of  direct 
audits  of  crude  oil  producers  and  increasing  its  emphasis  of  audits  of  major  oil 
refineries.  We  have  continued  to  monitor  and  evaluate  FEA's  efforts  to  improve 
its  compliance  and  enforcement  effort.  In  our  testimony  today,  we  will  discuss 
FEA's  major  compliance  and  enforcement  efforts  and  provide  our  observations 
regarding  current  problem  areas. 
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The  success  of  any  compliance  and  enforcement  program  is  dependent  to  a 
large  degree  on  the  level  of  staffing  assigned  to  the  program  and  the  manner 
in  which  personnel  are  allocated  within  the  program.  In  commenting  on  our 
December  1974  report,  FBA  stated  that  it  intended  to  have  784  personnel  as- 
signed to  regional  compliance  and  enforcement  activities  by  December  31,  1974. 
As  of  May  30,  1975,  FEA  had  727  regional  employees  assigned. 

FEA  has  experienced  delays  in  redirecting  efforts  from  the  retail  level  to. 
other  areas  because  of  the  problems  in  redeploying  staff  among  regional  offices 
and  in  recruiting  additional  technically  qualified  investigators  for  the  more  com- 
plex producer  and  refiner  audits.  In  addition,  new  programs  within  the  com- 
pliance and  enforcement  effort  such  as  the  widely  publicized  effort  to  investigate 
utility  fuel  oil  suppliers  have  drained  off  staff. 

PRODUCEES 

At  the  time  of  our  December  report,  no  staff  had  been  assigned  to  audit  the 
19,000  producers  of  crude  oil.  Audits  of  producers  are  important  because  their 
operations  determine  the  price  of  crude  oil  used  in  refineries.  Under  price  regula- 
tions, oil  produced  in  the  United  States  sells  at  either  a  controlled  price  of  about 
$5.25  per  barrel  or  the  world  market  price — which  has  been  as  much  as  about 
$12  per  barrel.  With  such  a  price  difference,  an  adequate  program  of  verification 
is  needed  if  we  want  to  be  sure  that  purchasers  of  crude  oil  and,  ultimately,  con- 
sumers are  not  overcharged. 

In  January  1975,  FEA  began  to  audit  crude  oil  producers.  As  of  June  13,  1975, 
FEA  had  78  auditors  assigned  to  this  program.  Investigations  of  267  producers 
have  been  initiated.  One  hundred  fifteen  investigations  have  been  completed. 
Violations  found  in  20  of  the  investigations  resulted  in  refunds  of  about  $1.1 
million  and  penalties  of  $59,500.  FEA  is  preparing  notices  of  probable  violation 
in  an  additional  39  of  the  completed  investigations. 

We  are  currently  reviewing  the  effectiveness  of  FEA's  producer  audits.  Thus 
far  our  work  has  shown  that  basic  regulatory  questions  will  have  to  be  resolved 
before  the  producer  audit  program  can  be  conducted  in  an  efficient  and  effective 
manner. 

Moreover,  FEA's  producer  audit  program  is  directed  only  at  independent  pro- 
ducers of  crude  oil.  Audits  of  major  oil  company  crude  production — which 
accounts  for  about  65  percent  of  domestic  crude  oil  production — are  to  be  done 
under  the  refinery  audit  program.  Little  work,  however,  has  been  done  to  date. 


FEA's  refinery  audit  program  seeks  to  insure  that  refiners  increase  prices  only 
for  allowable  cost  increases.  FEA  has  concentrated  its  efforts  on  31  refining  com- 
panies which  account  for  85  percent  of  refining  capacity. 

In  our  December  1974  report,  we  pointed  out  that  while  FEA  had  developed  a 
complex  and  comprehensive  audit  program  for  refiners,  the  auditors  consistently 
fell  short  in  completing  important  parts  of  the  program  and  did  not  expand  work 
where  discrepancies  were  noted.  At  that  point  FEA  had  assigned  only  two  audi- 
tors to  each  company.  Since  many  of  the  refinery  companies  are  billion  dollar 
corporations  with  numerous  subsidiaries  and  multi-national  operations,  it  is  not 
surprising  that  the  effort  fell  short. 

Notwithstanding  the  lack  of  completion  of  audits,  the  refinery  audit  program 
uncovered  substantial  violations.  As  of  May  1,  1975,  FEA  reported  that  under  the 
refinery  audit  program,  agreement  had  been  reached  or  notices  issued  on  viola- 
tions totaling  $474  million.  Additional  violations  involving  $456  million  were  in 
various  stages  of  development.  No  penalties  have  been  assessed  in  the  refinery 
audit  program. 

The  majority  of  refiners'  corrective  actions  have  involved  writing-off  a  portion 
of  the  violation  against  paper-cost  increases  accumulated  under  the  "banking" 
provision  of  FEA's  regulations.  This  provision  allows  refiners  to  "bank"  cost 
increases  which  they  feel  cannot  be  immediately  passed  on  in  the  market  place 
and  has  resulted  in  large  accumulations  of  unrecovered  costs.  FEA  officials  told 
us  that  as  of  February  28,  1975,  the  latest  information  available,  the  collective 
"banks"  totaled  about  $1.4  billion — a  reduction  from  the  $2  billion  in  banked 
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costs  at  the  end  of  September  1974.  As  of  the  end  of  February,  refiners  had 
written  off  about  $417  million  in  violations  against  their  "banked  costs." 

FEA  currently  has  about  162  auditors  assigned  to  the  audits  of  refineries.  It 
plans  to  locate  staffs  of  three  to  five  auditors  at  the  major  refiners  depending  on 
the  size  of  the  refining  operation.  In  February  1975,  FEA  shifted  its  audit 
approach  to  what  it  calls  a  "module  system."  Under  this  system,  auditors  will 
concentrate  their  efforts  on  specific  areas — such  as  domestic  crude  production, 
foreign  transactions,  etc. — and  report  on  each  area  when  work  is  completed. 
Previously,  auditors  were  to  cover  all  steps  in  the  audit  program  on  a  three 
month  cycle  basis. 

WHOLESALERS    AND    RETAILERS 

FEA  officials  told  us  that  they  initially  concentrated  compliance  and  enforce- 
ment efforts  at  the  retail  level  because  they  believed  the  public  was  more  sensi- 
tive to  retail  violations.  In  response  to  our  December  1974  report,  they  stated 
that  they  would  curtail  retail  investigations  and  concentrate  more  on  the  whole- 
sale level.  FEA  records  do  not  break  down  between  wholesale  and  retail  investi- 
gations ;  however,  as  of  May  30,  1975,  FEA  had  made  investigations  of  about 
92,000  firms — both  wholesale  and  retail — resulting  in  refunds  to  the  public  total- 
ing $87  million.  An  additional  $737,000  in  penalties  had  been  collected  from 
violators. 

FEA  has  two  special  enforcement  programs  underway  at  the  wholesale  level. 


FEA  began  a  special  investigation  of  propane  wholesalers  in  December  1973. 
As  of  June  9,  1975,  FEA  had  59  auditors  assigned  to  propane  investigations.  Of 
the  108  investigations  initiated  under  this  effort,  23  cases  have  been  closed.  Vio- 
lations found  in  14  of  these  cases  resulted  in  refunds  of  about  $4  million  and 
penalties  in  the  amount  of  $22,500.  FEA  estimates  the  total  amount  of  violations 
found  under  propane  investigations  may  amount  to  about  $30  million.  Many  of 
the  investigations  remain  open,  however,  because  of  unresolved  regulatory 
questions. 

PROJECT  UTILITY 

FEA  began  a  widely  publicized  audit  of  suppliers  of  fuel  oil  to  utilities — now 
termed  "Project  Utility" — in  December  1974  with  a  30-investigator  task  force.  At 
that  time  FEA  officials  estimated  that  violations  by  utility  suppliers  could  total 
$100  million. 

Statements  by  FEA  officials  have  indicated  that  11  investigators  were  assigned 
to  this  effort.  Recently,  the  FEA  Administrator  has  indicated  his  intention  to 
substantially  expand  the  investigation.  Several  weeks  ago  we  agreed  with  the 
FEA  Administrator  to  make  a  quick  review  of  Project  Utility.  We  briefed  Mr. 
Zarb  last  Friday  on  our  findings  and  expect  to  issue  him  a  report  shortly  which 
will  be  available  to  this  subcommittee. 

Although  FEA  reports  as  of  May  16  indicated  that  111  investigators  were 
assigned  to  the  project,  the  effective  manpower  level  was  much  less.  For  example, 
the  effective  manpower  level  assigned  to  the  project  from  January  to  April  was 
45  and  for  the  week  of  May  16  was  22.  An  FEA  report  dated  June  13  indicates 
about  50  investigators  assigned  to  the  project. 

As  of  May  16,  1975,  FEA  investigators  had  examined  fuel  oil  purchases  of  48 
utilities  and  identified  336  suppliers  for  investigation.  Of  the  80  cases  closed  as 
of  that  date,  9  suppliers  were  found  in  violation.  The  violations,  as  adjusted  by 
GAO,  amounted  to  about  $1.7  million.  About  $600,000  of  this  amount  was  attribu- 
table to  violations  on  sales  of  fuel  oil  to  other  than  utilities.  In  the  six  FEA 
regions  we  visited,  officials  estimated  total  potential  violations  based  on  cases  in 
process  at  about  $5.2  million.  There  are  at  least  two  cases  involving  sizeable 
potential  violations  in  excess  of  $10  million  in  process  in  four  other  FEA  regions. 

Two  conclusions  can  be  drawn  from  the  status  of  investigation.  First,  the 
results  to  date  have  not  lived  up  to  expectations.  Second,  a  supplier  overcharging 
utilities  is  just  as  likely  to  overcharge  other  customers  such  as  railroads,  munici- 
palities, and  airlines.  This  latter  point  was  emphasized  to  us  by  FEA  regional 
personnel  in  regions  we  visited. 

We  also  identified  several  problems  regarding  the  implementation  of  Project 
Utility.  They  included : 

Inadequate  criteria  for  selecting  suppliers  for  audit.   This  resulted  in 
inconsistent  practices  among  FEA  regions  and  a  substantial  audit  effort  in 
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areas  unlikely  to  yield  violations.  For  example,  some  regions  were  auditing 
all  transactions  of  all  suppliers  of  a  given  utility,  instead  of  concentrating  on 
suspicious  transactions  occurring  during  the  period  of  the  embargo  when 
oil  was  in  short  supply. 

Substantial  delays  occurred  in  collateral  investigations.  Various  suppliers 
to  a  utility  are  often  located  in  geographic  areas  under  the  jurisdiction  of 
other  FEA  regional  offices.  As  of  June  1,  1975,  there  were  100  requests  for 
collateral  investigations  outstanding  in  the  six  regions  we  visited.  Many  had 
been  outstanding  since  January  and  February  1975. 

Several  regulatory  questions  have  not  been  resolved.  The  principal  ques- 
tions concerned  the  applicability  of  FEA  regulations  to  brokers  who  came 
into  business  during  the  embargo  period.  These  brokers  generally  did  not 
take  title  or  physical  possession  of  the  product  and  maintained  that  they 
were  merely  charging  a  commission  for  bringing  together  a  willing  buyer 
and  a  willing  seller. 
In  briefing  the  Administrator  last  week,  we  suggested  that  Project  Utility,  as  a 
special  effort  outside  the  scope  of  wholesale  audits,  should  not  be  expanded  sig- 
nificantly. Instead,  we  suggested : 

Phasing  out  of  work  in  process  taking  accomplishment  for  findings  already 
identified.  Actions  required  to  phase  out  work  in  process  include  completing 
promising  collateral  investigations  and  initiating  compliance  agreements  or 
notices  of  probable  violation  within  a  set  time  period  on  all  outstanding 
investigations.  Other  cases  would  be  returned  to  the  wholesale  audit  status. 

Returning  to  balanced  audit  operations  covering  producer,  refiner,  whole- 
saler, and  retailer  areas  according  to  some  criteria  for  assigning  priority. 

Refining  wholesaler  investigations  by  implementing  consistent  criteria  for 
selecting  suppliers  and  for  identifying  suspicious  supplier  transactions 
requiring  further  investigation.  Priorities  can  be  established  within  the 
wholesale  area  and  it  is  logical  that  utilities  and  other  major  customers  of 
wholesale  suppliers  could  be  used  to  identify  suppliers  for  audit. 

Resolving  outstanding  regulatory  questions,  including  the  status  of 
brokers. 

ADMINISTRATIVE    SANCTIONS 

When  FEA  believes  a  provision  of  the  price  regulations  has  been  violated,  it 
first  attempts  to  obtain  a  voluntary  price  rollback  and  a  refund  of  overcharges 
to  consumers  or  the  market  place. 

If  compliance  cannot  be  achieved  voluntarily,  FEA  issues  a  notice  of  probable 
violation  (where  the  violation  was  likely  but  not  certain)  or  a  remedial  order 
(where  the  violation  appears  certain  or  repetitive).  If  the  company  complies 
with  the  actions  required  by  FEA  the  violation  is  rescinded. 

We  recently  reviewed  the  procedures  used  by  FEA  to  process  notices  of  prob- 
able violation  and  remedial  orders.  Our  work  was  concentrated  at  FEA's  regional 
offices  in  Dallas,  Texas  and  San  Francisco,  California.  Compliance  and  enforce- 
ment personnel  assigned  to  these  two  FEA  regions  are  responsible  for  auditing 
17  of  the  30  largest  refining  companies. 

Our  review  disclosed  serious  problems  with  the  procedures  utilized  when  the 
refiners  were  found  in  violation  of  pricing  regulations.  We  found  that  the  effec- 
tiveness of  the  administrative  sanctions  was  questionable  because  of  unreason- 
able delays  in  decisive  action  by  FEA.  Agency  reviews  were  repetitive  and  time 
consuming  and  no  clear  responsibility  was  assigned  for  bringing  violations  to  a 
conclusion.  As  of  May  30,  1975,  over  126  proposed  compliance  actions — some  of 
which  were  as  much  as  6  months  old — remain  unresolved.  Unresolved  compliance 
actions  which  had  been  quantified  totaled  about  $456  million.  Many  of  the  unre- 
solved cases  had  not  been  assigned  a  dollar  value. 

We  believe  that  once  a  violation  of  price  regulations  has  been  identified,  expe- 
ditious processing  is  vital  to  a  viable  enforcement  program.  We  found  a  virtual 
lack  of  records  indicating  the  status  and  location  of  administrtaive  sanctions  in 
process.  We  believe  as  a  minimum,  FEA  must  establish  some  central  control  so 
it  can  assure  the  timely  processing  of  such  actions. 

REGULATORY   ISSUES 

FEA  had  to  prepare  and  issue  price  regulations  for  the  petroleum  industry  in 
a  crisis  atmosphere.  The  initial  regulations  contained  gaps  and  ambiguities  which 
have  required  numerous  revisions  and  interpretations.  Over  85  regulatory  amend- 
ments or  rulings  have  been  made  since  January  1974. 
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Delays  in  resolving  regulatory  issues  have  been  a  major  impediment  to  FEA's 
compliance  and  enforcement  effort.  An  example  of  this  is  FEA's  handling  of 
natural  gas  liquids. 

Since  the  original  publication  of  the  petroleum  pricing  regulations,  FEA  has 
maintained  that  its  regulations  apply  to  natural  gas  liquids  produced  by  natural 
gas  plants,  such  as  propane,  butane,  and  natural  gasoline.  Ntural  gas  plants  pro- 
duce about  75  percent  of  all  natural  gas  liquids.  The  remaining  25  percent  of 
natural  gas  liquids  are  produced  as  a  product  of  the  crude  oil  refining  process. 

Natural  gas  plant  operators  have  maintained  that  they  are  not  covered  under 
the  petroleum  pricing  regulations  because  they  do  not  use  crude  oil  as  an  input. 
As  a  result,  natural  gas  operators  have  consistently  charged  prices  for  their 
products  without  regard  for  the  petroleum  price  regulations.  In  early  1974,  FEA 
recognized  that  the  noncompliance  of  gas  plant  operators  was  a  significant  regu- 
latory problem.  While  FEA  prepared  no  definite  economic  analysis  of  the 
potential  impact  of  its  regulatory  options  on  the  industry,  FEA  officials  estimated 
that  strict  application  of  price  regulations  could  have  resulted  in  at  least  $1 
billion  in  pricing  overcharges. 

FEA  issued  regulations,  effective  January  1975,  governing  treatment  of  natural 
gas  liquids  prospectively.  Subsequently  in  May  1975,  FEA  issued  a  ruling  and 
proposed  exception  which  would  make  the  January  regulations  retroactively 
applicable  to  gas  plants  during  the  period  August  1973  through  December  1974. 
The  ruling  and  proposed  exception  would  in  effect  justify  some  of  the  increased 
prices  charged  by  natural  gas  plants  during  this  period.  However,  because  the 
exception  is  still  a  proposal,  FEA  cannot  undertake  effective  enforcement  and 
compliance  efforts  concerning  natural  gas  operators  until  it  is  finalized. 

In  closing  my  prepared  remarks,  let  me  emphasize  our  view  that  FEA  should 
continue  efforts  to  improve  its  program  so  as  to  provide  adequate  assurance  that 
price  regulations  are  being  followed. 

Senator  Kennedy  [continuing].  The  subcommittee  will  recess  until 
tomorrow  morning. 

[Whereupon,  at  12 :40  p.m.,  the  subcommittee  recessed,  to  reconvene 
on  Friday,  June  20, 1975,  at  10  a.m.] 


FEDERAL  ENERGY  ADMINISTRATION: 
ENFORCEMENT  OF  PETROLEUM  PRICE  REGULATIONS 


FRIDAY,    JUNE    20,    1975 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure 
of  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  9 :55  a.m.  in  room  2228, 
Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy  (chairman 
of  the  subcommittee)  presiding. 

Also  present :  Thomas  M.  Susman,  chief  counsel ;  Kenneth  M.  Kauf- 
man, assistant  counsel ;  and  James  F.  Michie,  investigator. 

Senator  Kennedy.  The  meeting  will  come  to  order.  We  have  a  time 
constraint  this  morning.  According  to  the  rules  of  the  Senate,  it  is  only 
with  unanimous  consent  that  committees  may  meet  during  the  time  the 
Senate  is  in  session,  and  an  objection  has  been  filed  prohibiting  any 
committee  meetings  this  morning  beyond  10 :30. 1  regret  the  inconven- 
ience to  our  witnesses.  But  we  will  file  my  statement  in  the  record,  as 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

Senator  Kennedy  [continuing].  The  Subcommittee  on  Administra- 
tive Practice  and  Procedure  this  morning  begins  its  second  day  of 
hearings  into  the  compliance  and  enforcement  practices  of  the  Federal 
Energy  Administration. 

Yesterday,  we  heard  testimony  from  Administrator  Frank  Zarb  and 
other  top  officials  at  FEA's  national  office  and  from  the  General  Ac- 
counting Office.  We  learned  a  great  deal  about  how  FEA's  compliance 
and  enforcement  program  works,  and  how  it  does  not  work. 

We  saw  numerous  examples  of  such  matters  as : 

The  lack  of  procedures  and  guidelines  in  several  important  areas  of 
FEA's  enforcement  activities. 

The  unclear  lines  of  authority  and  communication  between  FEA's 
national  office  and  the  regional  offices,  resulting  in  a  serious  nonuni- 
formity  of  enforcement. 

The  long  delays  and  the  inability  to  clarify  key  issues  that  have 
resulted  in  a  large  backlog  of  pending  cases  and  in  some  lost  cases. 

The  problems  with  FEA's  allocation  of  manpower,  particularly 
regarding  its  refinery  audit  program. 

The  tougher  enforcement  directed  against  the  small  and  independ- 
ent operator  as  compared  with  the  major  integrated  oil  company. 

Today  we  will  hear  the  views  of  auditors  and  compliance  officials 
who  have  firsthand  experience  with  these  problems  in  the  field.  We 
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will  find  out  firsthand  the  problems  involved  in  enforcing  unclear 
regulations  and  vague  or  nonexistent  guidelines,  and  in  doing  so  with- 
out formal  procedures  or  uniform  practices. 

I  would  like  to  welcome  our  witnesses  this  morning,  who  have 
traveled  here  from  Massachusetts  and  Texas.  We  are  going  to  have 
them  appear  as  a  panel  because  of  the  time  constraints  imposed  on  us 
by  Senate  floor  action. 

All  the  witnesses  on  the  panel  below  the  level  of  regional  director 
are  appearing  pursuant  to  subpenas  issued  by  the  subcommittee.  The 
subcommittee  requested  their  testimony,  and  they  are  appearing  under 
the  full  protection  of  formal  subpenas. 

Mr.  Zarb  has  given  me  his  personal  assurance  that  all  FEA  em- 
ployees have  been  encouraged  to  testify  before  the  subcommittee  and 
that  no  action  will  be  taken  against  any  employee  for  testifying  or 
providing  information  to  the  subcommittee.  I  will  ask  that  the  docu- 
ments reflecting  our  understanding  be  made  a  part  of  the  record.  I 
would  like  to  ask  all  our  witnesses  to  bring  to  my  immediate  attention 
any  event  which  they  believe  to  be  inconsistent  with  this  under- 
standing. 

We  are  delighted  to  have  you  witnesses  here  this  morning.  We  heard 
during  the  course  of  yesterday's  hearing  what  the  view  is  at  the  top 
of  FEA.  Now,  we  want  to  find  out  what  is  the  reality  out  in  the  field. 
This  is  really  what  we  are  interested  in.  Thus  far  we  have  gotten  some 
insight  from  memorandums  and  communications  between  FEA's  na- 
tional office  and  its  10  regional  offices  revealing  a  number  of  problems ; 
yet  we  heard  certain  assurances  from  national  office  officials.  So  I  am 
hopeful  that  today's  testimony  from  regional  personnel  will  help  us  to 
focus  more  clearly  on  what  the  real  situation  is. 

Our  witnesses  today  are  Paul  Maloy,  who  is  the  regional  director  of 
compliance  and  enforcement  in  region  I,  in  Boston;  Steven  Garvey, 
deputy  director  of  compliance  and  enforcement,  region  I ;  Ealph  Tip- 
pit,  FEA's  audit  team  leader  at  Exxon,  region  VI,  in  Texas ;  Paulette 
Barnhardt,  former  team  leader  for  FEA's  audit  of  American  Petro- 
fina,  region  VI ;  Carlos  Moreno,  auditor  assigned  to  Texas,  region  VI ; 
and  Donald  Mitchell,  former  FEA  auditor  of  independent  crude  oil 
producers  and  natural  gas  plants,  region  VI. 

We  want  to  welcome  all  of  you,  and  we  would  like  to  explain,  for 
the  record,  that  you  are  here  at  the  request  of  the  subcommittee,  by 
subpena.  Thus,  we  want  to  make  it  extremely  clear  to  all  that  we  want 
your  statements  and  responses  as  a  service  to  this  subcommittee.  Fur- 
ther, we  want  it  understood  within  your  agency  that  you  are  respond- 
ing to  our  direct  request. 

We  have  had  the  assurance  from  Mr.  Zarb — and  I  will  include  it  at 
this  point  in  the  record — in  an  exchange  of  correspondence  that  spells 
out  the  various  arrangements  by  which  we  agreed  to  have  you  come 
here  as  witnesses. 

[The  letters  referred  to  above  follow :] 

U.S.  Senate, 
Washington,  D.C.,  April  24,  1915. 
Hon.  Frank  G.  Zabb, 
Federal  Energy  Administration, 
Washington,  D.C. 

Dear  Mr.  Zarb  :  Last  year,  the  Subcommittee  on  Administrative  Practice  and 
Procedure  began  an  intensive  effort  to  examine  the  administrative  practices  and 
procedures  of  Federal  regulatory  agencies.  The  subcommittee  has  closely  anal- 
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yzed  various  practices  of  the  Civil  Aeronautics  Board  and  the  Food  and  Drug 
Administration.  In  each  case,  our  purpose  has  been  to  determine  whether  the 
Agency's  practices  and  procedures  are  fair,  open,  impartial,  efficient,  and  effec- 
tive, and  whether  they  comply  with  the  requirements  of  the  Administrative 
Procedure  Act.  A  key  focus  of  the  subcommittee's  inquiry  has  been  the  relation- 
ship between  the  procedures  used  in  formulating  policy  and  the  effectiveness  of 
the  resulting  policy. 

In  this  context,  the  subcommittee  has  undertaken  an  inquiry  into  the  practices 
and  procedures  of  the  Federal  Energy  Administration,  with  a  view  toward 
analyzing  and  evaluating  the  methods  through  which  the  Federal  Government 
allocates  scarce  supplies,  sets  prices,  and  regulates  competition  in  the  energy 
field.  This  inquiry  is  part  of  the  subcommittee's  ongoing  review  of  Federal  regu- 
latory practices  and  is  important  to  fulfilling  the  charter  given  to  the  subcom- 
mittee by  the  Senate : 

"to  make  a  full  and  complete  study  and  investigation  of  administrative 

practices  and  procedures  within  the  departments  and  agencies  of  the  United 

States  in  the  exercise  of  their  rulemaking,  licensing,  investigatory,  law 

enforcement,  and  adjudicatory  functions  .  .  .  with  a  view  to  determining 

whether  additonal  legislation  is  required  to  provide  for  the  fair,  impartial, 

and  effective  performance  of  such  functions." 

It  is  my  belief  that  this  inquiry  is  particularly  important  in  view  of  the  current 

intensive  effort  by  the  Congress  and  the  executive  branch  to  enact  new  legislation 

to  deal  with  the  continuing  energy  crisis,  and  the  resulting  pressures  to  utilize 

streamlined  procedures  which  may  circumvent  time-honored  requirements  of  the 

Administrative  Procedure  Act. 

Among  the  specific  areas  of  inquiry  which  the  subcommittee  plans  to  undertake 
are  the  following : 

1.  The  processes  and  procedures  through  which  FEA  allocation  and  rationing 
decisions  have  been  made. 

2.  The  practices  and  procedures  used  by  the  FEA  national  and  regional 
offices  in  enforcing  FEA's  allocation  and  pricing  regulations. 

3.  The  methods  used  in  obtaining  data  necessary  to  make  informed  policy 
decisions  in  the  allocation  and  pricing  areas. 

4.  The  procedures  used  in  awarding  contracts  and  hiring  consultants. 

5.  The  degree  to  which  there  has  been  effective  public  input  in  the  decision- 
making process  through  public  hearings,  notice  and  opportunity  to  comment, 
and  institutionalized  means  of  consumer  representation. 

6.  The  processes  utilized  in  making  energy  pricing  decisions. 

Earlier  this  week,  I  wrote  you  requesting  information  and  materials  relating 
to  the  first  two  areas  outlined  above,  on  which  I  have  asked  the  subcommittee 
staff  to  concentrate  its  initial  effort.  I  appreciate  the  continuing  cooperation 
the  subcommittee  staff  has  received  from  FEA  personnel,  and  I  welcome  the 
opportunity  to  work  with  you  further  during  the  course  of  our  inquiry  and  hear- 
ings into  these  areas. 
With  best  wishes, 
Sincerely, 

Edward  M.  Kennedy, 
Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure. 

U.S.  Senate, 
Subcommittee  on  Administrative 

Practice  and  Procedure, 
Washington,  D.C.,  May  1, 1975. 
Hon.  Frank  G.  Zarb, 
Administrator,  Federal  Energy  Administration,  Washington,  D.C. 

Dear  Mr.  Zarb  :  I  found  our  meeting  yesterday  to  be  constructive  and  informa- 
tive. I  am  glad  we  were  able  to  reach  agreement  on  the  questions  that  had  arisen 
with  respect  to  the  current  visit  to  FEA  region  VI  by  staff  of  the  Subcommittee 
on  Administrative  Practice  and  Procedure  and  our  general  objectives  relating  to 
the  subcommittee's  inquiry.  Specifically,  as  I  understand  our  conclusions: 

1.  The  Subcommittee  staff  will  keep  FEA  informed  of  the  areas  of  inquiry 
which  the  subcommittee  is  pursuing. 

2.  The  staff  will  inform  FEA  of  any  serious  charges  made  against  it  prior  to 
such  charges  being  made  public  in  order  to  afford  FEA  an  opportunity  to  respond. 

3.  The  subcommittee  staff  will  be  given  access  to  all  FEA  files,  documents  and 
records  in  the  FEA  national  office  and  regional  offices,  and  will  be  furnished 
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copies  of  any  such  materials  on  request.  FEA  personnel  may  keep  records  of 
materials  that  are  examined  or  copied. 

4.  The  staff  will  respect  the  confidentiality  of  proprietary  information  of  a 
company  under  investigation  in  accordance  with  normal  subcommittee 
procedures. 

5.  The  staff  will  be  given  access  to  all  FEA  employees  and  personnel.  Sub- 
committee staff  currently  visiting  FEA  region  VI  will  work  through  a  designated 
regional  official  in  initiating  first  interviews  with  FEA  regional  employees.  Sub- 
committee staff  may,  however,  arrange  further  contacts  or  interviews  directly 
with  individual  FEA  employees  or  personnel.  FEA  employees  may  meet  with 
subcommittee  staff  without  other  persons  being  present  and  at  a  mutually  con- 
venient time  and  place. 

6.  FEA  region  VI  officials  may  suggest,  but  not  require,  that  regional  employees 
who  meet  with  the  subcommittee  staff  currently  visiting  the  region  report  on  the 
subject  matter  discussed.  No  disciplinary  or  other  adverse  action  or  sanctions  of 
any  kind  shall  be  taken  against  any  employee  for  meeting  with  or  supplying 
information  to  subcommittee  staff  or  for  not  supplying  information  to  regional 
officials  regarding  contacts  or  meetings  with  subcommittee  staff. 

It  is  my  belief  that  the  procedures  outlined  above,  if  they  are  fully  implemented 
on  the  regional  level,  will  allow  the  subcommittee  staff  to  conduct  a  thorough 
inquiry  and  will  also  provide  FEA  with  a  knowledge  of  the  general  framework 
of  the  subcommittee's  inquiry.  In  the  event  that  the  subcommittee  staff  is  not 
able  to  effectively  carry  out  its  inquiry  under  these  guidelines,  I  will  contact 
you  in  order  to  work  out  appropriate  revisions  of  these  procedures  to  enable  the 
subcommittee  to  perform  a  full  and  fair  inquiry. 

I  appreciate  your  cooperation  and  look  forward  to  continuing  to  work  with 
you  during  the  course  of  our  inquiry  and  hearings. 
Sincerely, 

Edward  M.  Kennedy, 

Chairman. 

Federal  Energy  Administration, 

Washington,  D.C.,  May  16, 1975. 
Hon.  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  U.S.  Senate, 
Washington,  D.C. 
Dear  Mr.  Chairman  :  Thank  you  for  your  prompt  letter  of  May  1  outlining 
your  understanding  of  the  agreements  reached  at  our  meeting  on  April  30.  I 
believe  you  have  accurately  stated  in  your  letter  the  substance  of  the  meeting. 

In  order  to  facilitate  your  subcommittee's  inquiry,  Mr.  Gorman  Smith  of  my 
staff  has  taken  the  liberty  of  circulating  your  letters  of  May  1  and  April  24,  1975, 
which  outline  the  scope  of  your  inquiry,  to  all  10  of  FEA's  regional  administra- 
tors, under  cover  of  his  memorandum  of  May  2.  I  am  enclosing  a  copy  of  Mr. 
Smith's  cover  memorandum  to  the  regional  administrators. 

I  sincerely  appreciate  the  courtesy  and  cooperation  you  have  extended  to  me 
and  my  staff  in  this  matter.  We  are  looking  forward  to  a  useful  and  productive 
inquiry  into  FEA's  practices  and  procedures  by  your  subcommittee. 
Sincerely, 

Frank  G.  Zarb, 

Administrator. 
Attachment. 

I  MEMORANDUM] 

May  2,  1975. 

To :  All  Regional  Administrators. 

From :  Gorman  O.  Smith,  Assistant  Administrator,  Regulatory  Programs. 
Subject :    Inquiry    by    Senate    Subcommittee   on   Administrative   Practice   and 
Procedure. 

This  is  to  advise  you  that  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Senate  Committee  on  the  Judiciary  under  the  chairmanship 
of  Senator  Edward  Kennedy,  has  initiated  an  inquiry  into  certain  of  FEA's 
compliance  and  other  practices  and  procedures.  The  attached  letter  from  Senator 
Kennedy  of  April  24  outlines  the  scope  of  the  subcommittee's  inquiry. 

With  respect  to  this  inquiry,  Mr.  Zarb  met  with  Senator  Kennedy  to  work  out 
certain  procedures  to  facilitate  the  subcommittee's  inquiry  and  at  the  same  time 
to  reduce  to  the  extent  practicable  any  undue  imposition  on  the  time  of  FEA 
employees.  That  agreement  is  outlined  in  the  attached  letter  from  Senator  Ken- 


61 

nedy  of  May  1.  In  the  event  your  region  is  contacted  by  the  subcommittee  staff, 
you  should  act  to  implement  the  agreement  as  expeditiously  as  possible. 

In  order  to  maintain  some  reasonable  management  control  over  FBA's  involve- 
ment in  this  investigation,  we  ask  that  you  follow  these  elementary  procedures : 

1.  You  should  not  deny  a  subcommittee  staff  member  access  to  any  files,  includ- 
ing those  containing  proprietary  information.  However,  you  should  designate  an 
FEA  employee  to  keep  a  record  of  the  files  to  which  access  has  been  given,  in 
order  to  avoid  later  disputes  as  to  whether  access  was  provided.  Moreover,  you 
should  keep  an  accurate  record  of  documents  that  have  been  copied  and  provided 
to  the  subcommittee  staff.  This  should  be  done  by  having  a  duplicate  set  of  docu- 
ments copied,  which  duplicate  set  should  be  sent  to  Jan  Marfyak,  Office  of  Regu- 
latory Programs,  Federal  Energy  Administration,  2000  M  Street  NW.,  Washington, 
D.C.  20508. 

Any  documents  containing  proprietary  company  data  or  relating  to  an  ongoing 
investigation  should  be  identified  to  the  subcommittee  as  such  and  marked  to 
indicate  the  necessity  to  protect  the  content.  These  should  be  transmitted  to  the 
subcommittee  by  cover  memorandum,  calling  attention  to  the  requirement  to  pro- 
tect the  confidentiality  of  the  documents.  The  Subcommittee  staff  has  agreed  to 
acknowledge,  in  writing,  receipt  of  any  documents  containing  proprietary  infor- 
mation and  should  be  required  to  do  so. 

2.  The  subcommittee  staff  has  agreed  not  to  impose  unduly  on  the  time  of  FEA 
personnel.  If,  in  your  opinion,  the  subcommittee  staff  is  making  unreasonable 
demands  upon  the  time  of  any  member  of  your  staff  so  as  to  seriously  impair  his 
ability  to  do  his  job,  please  contact  Fred  Stuckwisch,  Associate  Assistant  Ad- 
ministrator for  Compliance,  at  (202)  254^8740,  who  will  bring  the  matter  to  the 
attention  of  the  subcommittee's  staff  director  in  Washington. 


Senator  Kennedy.  We  want  to  ensure  that  there  is  absolutely  no 
action  as  a  result  of  any  of  your  testimony  that  could  be  interpreted  as 
adverse  to  your  own  situations  in  the  agency.  I  am  certainly  committed 
to  assuring  you  of  that  with  every  degree  of  effort  that  I  possibly  can. 
I  am  sure  that  the  other  members  of  this  committee  would  share  that 
same  commitment. 

I  will  ask  you  all  to  take  the  oath,  as  we  asked  the  other  witnesses 
yesterday.  So  if  you  would  be  kind  enough  to  raise  your  hands,  "I 
swear  the  testimony  I  am  about  to  give  will  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  me  God." 

Mr.  Maloy.  I  do. 

Mr.  Garvey.  I  do. 

Mr.  Tippit.  I  do. 

Mr.  Moreno.  I  do. 

Mr.  Mitchell.  I  do. 

Ms.  Barnhardt.  I  do. 

Senator  Kennedy.  Mr.  Maloy. 

STATEMENTS  OF  PAUL  MALOY,  DIRECTOR,  COMPLIANCE  AND 
ENFORCEMENT,  REGION  I,  FEDERAL  ENERGY  ADMINISTRATION; 
ACCOMPANIED  BY  STEVEN  GARVEY,  DEPUTY  DIRECTOR,  COM- 
PLIANCE AND  ENFORCEMENT,  REGION  I;  RALPH  TIPPIT  AND 
CARLOS  MORENO,  FEA  AUDITORS,  REGION  VI;  DONALD 
MITCHELL  AND  MS.  PAULETTE  BARNHARDT,  FORMER  FEA 
AUDITORS,  REGION  VI 

Mr.  Maloy.  Yes,  sir. 

Senator  Kennedy.  I  would  like  to  hear  your  views  on  the  issues  we 
have  discussed  at  these  hearings,  as  they  apply  to  New  England.  I 
understand  that  in  New  England  the  FEA  compliance  and  enforce- 
ment program  focuses  on  wholesalers  and  retailers.  Is  that  correct  ? 
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Mr.  Maloy.  Yes,  it  is,  Senator,  to  the  extent  we  can,  with  the  limited 
staff  we  have.  At  the  present  time,  we  have  on  board  11  auditors  and  13 
investigators.  There  are  approximately  22,000  firms  in  New  England 
that  are  subject  to  the  regulations  that  we  have  to  enforce. 

Senator  Kennedy.  Bring  the  microphone  up  a  little  closer. 

VIOLATION    RATE    IN    NEW   ENGLAND   ABOUT    33    PERCENT 

Mr.  Maloy.  There  are  about  22,000  firms  in  New  England  subject 
to  the  regulations.  Our  experience  has  shown  a  violation  rate  that  has 
held  pretty  consistently  at  about  33  percent.  In  projecting  that  out, 
we  figure  about  roughly  6,000  of  those  firms  would  be  in  violation,  in 
the  amount  that  we  project  similarly,  in  the  neighborhood  of  $50  mil- 
lion. To  deal  with  that  problem,  we  have  only  11  auditors  and  13  in- 
vestigators to  do  those  audits.  Of  necessity,  we  have  had  to  limit  the 
number  of  firms  that  we  can  do.  We  have  under  investigation  at  the 
present  time  three  large  wholesalers.  Then  we  have  three  people,  I 
believe,  assigned  full  time  to  the  utilities  project.  The  remaining  staff 
work  on  small  heating  oil  dealers  and  gasoline  stations. 

Some  of  the  problems  we  have  never  felt  we  had  an  adequate  staff 
to  ensure  that  overcharges  that  Dallas  would  uncover  at  the  refin- 
eries are  actually  refunded  back  to  the  customers  in  New  England.  In 
order  to  do  that,  we  feel  we  have  to  have  a  much  larger  staff  than  we 
have,  and  audit  far  more  firms  than  we  have  been  able  to  do  today,  so 
we  can  at  least  let  the  public  know  we  are  out  there.  There  is  a  good 
chance  that  anyone  who  is  not  complying  will  be  caught  and  made  to 
comply  by  refunding  all  the  overcharges  to  the  public. 

NEW  ENGLAND  HAS  ONLY  ONE-THIRD  THE  NECESSARY  MANPOWER. 
NO  GUIDELINES  FOR  WHOLESALE  RETAIL  AUDITS 

Senator  Kennedy.  Have  you  requested  additional  manpower? 

Mr.  Maloy.  Yes,  starting  in  September  1974,  when  they  first  pro- 
posed from  Washington  to  cut  the  staff,  we  raised  our  objections  and 
submitted  justifications  for  staff  level  of  approximately  100  people 
from  New  England.  We  did  that  in  September,  October,  November, 
January,  March,  April,  and  May. 

Senator  Kennedy.  How  many  do  you  have  now  ? 

Mr.  Maloy.  Right  now  we  have  32  on  board.  Of  that,  only  23  are  out 
doing  audits. 

Senator  Kennedy.  You  have  one-third  of  the  manpower  which  you 
think  is  necessary  ? 

Mr.  Maloy.  Right. 

Senator  Kennedy.  How  many  auditors  would  you  need? 

Mr.  Maloy.  Steve,  do  you  have  something  ? 

Mr.  Garvey.  We  have  computed  80. 

Senator  Kennedy.  You  can  supply  that  for  the  record.  I  would  like 
to  move  on. 

Senator  Kennedy.  Can  you  tell  us  what  guidelines  you  have  with 
regard  to  procedures  in  terms  of  compliance  ? 

Mr.  Maloy.  Principally,  we  have  guidelines  that  have  been  fur- 
nished on  the  refinery  audits.  We  have  one  refinery  in  New  England, 
out  in  Springfield,  and  we  have  had  some  guidelines  furnished  to 
utility  investigations.  But  that  is  not  very  helpful  to  us  in  New  Eng- 
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land.  Most  of  our  work  is  at  the  wholesale  and  retail  level.  We  have 
never  received  any  guidelines  or  manuals  in  that  area. 

Senator  Kennedy.  What  do  you  do  ? 

Mr.  Maloy.  We  have  developed  our  own  procedures  in  the  region. 

Senator  Kennedy.  Is  that  not  better  ? 

Mr.  Maloy.  It  is  better  than  nothing,  yes. 

Senator  Kennedy.  Is  it  not  better  to  have  regional  procedures  tar- 
geted on  the  problems  in  a  particular  region? 

Mr.  Maloy.  Yes,  it  is  good  to  have  them  focused  on  regional  prob- 
lems, but  there  needs  to  be  some  uniformity  across  the  10  regions,  so 
that  if  we  are  dealing  with  a  major  firm  in  New  England,  they  are  not 
going  to  be  able  to  get  one  answer  from  us  and  another  one  from  eight 
other  regions.  There  is  no  uniform  guidance  that  has  been  supplied 
through  the  regions. 

national  office  has  not  responded  to  many  requests 

Senator  Kennedy.  Have  you  asked  for  clarifications  ? 

Mr.  Maloy.  Yes;  we  have,  starting  in  June  1974,  we  submitted 
weekly  and  biweekly  and  monthly  memos  where  we  posed  questions 
and  problems  to  the  national  office,  outlining  what  we  felt  we  needed 
in  various  areas.  Back  in  June  1974,  we  pointed  out  the  need  for  co- 
ordination with  the  refinery  audit  people  so  we  would  know  what  they 
are  doing  and  be  able  to  supplement  their  work  in  New  England  by 
following  refunds  back  through  the  distribution  chain  to  the  custom- 
ers. That  has  never  been  done.  We've  never  received  anything  along 
those  lines. 

Senator  Kennedy.  Did  you  get  any  response  to  these  requests? 

Mr.  Maloy.  Yes.  We  got  some  responses.  In  January  1975  we  sub- 
mitted a  laundry  list. 

Senator  Kennedy.  You  first  submitted  these  requests  in  June  1974. 

Mr.  Maloy.  Correct.  From  June,  on  a  regular  weekly  or  biweekly 
basis,  we  submitted  questions ;  many  of  them  were  never  answered. 

Senator  Kennedy.  Now,  did  some  of  these  questions  ask  for  clarifi- 
cation of  procedures  and  guidelines  in  areas  of  enforcement  and 
compliance  ? 

Mr.  Maloy.  Yes,  sir.  One  of  the  areas  that's  been  outstanding  for 
the  longest  time  is  a  Cost  of  Living  Council  form  which  is  required  to 
be  filed  by  home  heating  oil  dealers  on  a  monthly  basis,  form  92.  It's 
the  basic  auditing  document  when  we  go  out  auditing  home  heating  oil 
dealers.  There  have  been  continual  attempts  on  our  part  to  get  a  clari- 
fication of  how  that  form  was  to  be  filed,  how  it  was  to  be  prepared, 
and  that  issue  has  never  been  resolved.  It's  over  a  year  old  at  this  time. 

Senator  Kennedy.  Are  there  other  such  issues  that  have  not  been 
resolved  ? 

Mr.  Maloy.  Yes. 

Senator  Kennedy.  You  can  submit  those  for  the  record. 

Senator  Kennedy.  What  impact  has  this  lack  of  priorities  and  lack 
of  response  to  questions  had  on  the  auditors  ? 

Mr.  Maloy.  The  auditors  in  New  England  that  we  did  have  on 
board — at  one  time  we  had  around  35,  I  believe — felt  the  agency  had 
done  nothing  but  provide  token  enforcement  for  the  regulations.  And 
since  most  of  them  had  reemployment  rights  to  other  agencies,  they 
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have  exercised  those  rights,  and  gone  back  to  work,  principally  for  the 
Internal  Revenue  Service. 

Senator  Kennedy.  You  lost  some  good  people? 

Mr.  Maloy.  Yes,  we  lost  some  of  my  top  auditors,  and  the  work  that 
they  had  in  process  has  gone  undone  because  we  don't  have  enough 
auditors  to  reassign. 

Senator  Kennedy.  Besides  the  impact  on  the  morale  of  the  agency, 
what  else  ?  What  about  its  impact  on  efficiency  in  terms  of  failing  to 
provide  guidelines,  and  its  impact  on  fairness  in  terms  of  the  stand- 
ards that  should  be  used  by  different  auditors  against  different  inde- 
pendent oil  distributors  ? 

Mr.  Maloy.  In  the  New  England  area,  I  think  we  have  had  some 
uniformity,  because  we  have  developed  our  own  audit  plan,  and  we've, 
at  least  in  that  region,  treated  the  firms  on  an  equal  footing. 

NO  PENALTIES  COLLECTED  FOR  PRICE  VIOLATIONS  IN  NEW  ENGLAND 

Senator  Kennedy.  What  is  your  record,  in  terms  of  collecting 
penalties? 

Mr.  Maloy.  We  have  not  collected  any  penalties  for  pricing  viola- 
tions in  the  region. 

Senator  Kennedy.  What  is  that  ? 

Mr.  Maloy.  Well 

Senator  Kennedy.  Is  that  because  we  are  so  good  up  there  in  New 
England  ? 

Mr.  Maloy.  No,  it's  not  at  all. 

Senator  Kennedy.  Tell  us  about  ourselves,  then. 

Mr.  Maloy.  There  are  no  written  guidelines  on  when  to  seek  pen- 
alties. There  has  been  no  delegation  of  authority  to  the  regions  to  go 
out  and  compromise  penalties.  In  the  data  that  has  been  furnished 
by  the  national  office  of  statistical  types  of  reports,  we  have  never  seen 
penalties  asserted  against  the  larger  refineries,  and  we  made  our  own 
decision  in  the  region  that  we  were  not  going  to  assess  penalties  on 
small  firms,  when  the  large,  major  firms  were  not  being  penalized  by 
the  refinery  audits. 

Senator  Kennedy.  Can  you  make  any  kind  of  general  assessment 
as  to  the  kind  of  mistakes  that  are  made  ?  What  percent  are  the  result 
of  confusion  and  misunderstanding  of  whatever  kind  of  guidelines 
there  are,  and  what  percent  are  basically  due  to  culpability  ? 

Mr.  Maloy.  I  think  the  real  culpability  is  firms  don't  take  the  agency 
seriously,  so  they  don't  bother  to  find  out  what  the  responsibility  under 
the  law  is.  Until  we  get 

Senator  Kennedy.  Do  you  think  that  is  a  general  impression? 

Mr.  Maloy.  Yes,  it  is. 

Senator  Kennedy.  How  do  you  think  you  can  change  that  ? 

Mr.  Maloy.  I  think  we  can  change  it  by  strengthening  the  com- 
pliance and  enforcement  staff  at  all  levels,  not  just  at  the  refinery 
level.  I  think  that  regions  ought  to  be  made  party  to  the  decisionmak- 
ing process  when  priorities  are  established  for  the  compliance  pro- 
gram. That  has  never  happened.  Decisions  are  made  unilaterally  in 
Washington,  and  we're  told  to  implement  them  in  the  best  way  we 
can. 
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Senator  Kennedy.  I'd  like  to  turn  now  to  the  four  auditors  from 
Texas,  from  region  VI,  and  ask  if  you  have  had  the  same  kind  of  prob- 
lems in  your  region.  Also,  in  what  areas  do  you  feel  more  adequate 
guidelines  and  procedures  are  needed? 
~  Mr.  Tippit. 

STATEMENT  OF  RALPH  TIPPIT,  AUDIT  TEAM  LEADER  AT  EXXON, 
REGION  VI,  FEDERAL  ENERGY  ADMINISTRATION 

Mr.  Tippit.  I  endorse  the  things  he  has  just  stated. 

Senator  Kennedy.  Do  you  know  Mr.  Maloy  ? 

Mr.  Tippit.  No,  I  have  never  met  him. 

Certainly  additional  staffing  is  an  absolute  prerequisite  to  accom- 
plish our  goal. 

Senator  Kennedy.  Have  you  made  requests  for  additional  staffing? 

Mr.  Tippit.  Informally,  I  have  made  requests  for  additional  staff- 
ing. But  there  was  no  coordinated  effort  since  last  summer  to  deter- 
mine what  the  staffing  pattern  should  be,  to  my  knowledge.  It  may 
have  happened  at  regional,  national  level,  but  I'm  not  aware  of  it. 

Senator  Kennedy.  But  you  need  more  personnel,  is  that  right? 

Mr.  Tippit.  I  would  need  at  least  six  more  for  my  particular 
auditing. 

Senator  Kennedy.  For  your  particular  audit  at  Exxon. 

Mr.  Tippit.  For  the  Exxon  audit,  I  would  need  10  people,  at  a 
minimum. 

ONLY  ONE  FEA  AUDITOR  ASSIGNED  TO  EXXON 

Senator  Kennedy.  You  were  the  only  auditor  assigned  to  Exxon 
for  a  period  of  time.  Is  that  correct  ? 

Mr.  Tippit.  Right.  Roughly  2  months. 

Senator  Kennedy.  From  when  to  when  ? 

Mr.  Tippit.  This  would  have  been,  I  guess,  the  early  part  of  March, 
and  I  guess,  most  of  April. 

Senator  Kennedy.  How  did  it  come  about  that  you  were  the  only 
FEA  auditor  working  at  Exxon  for  a  2-month  period? 

Mr.  Tippit.  There  was  one  other  auditor  originally  assigned  to 
Exxon  when  I  began  in  early  February.  She  was  reassigned  as  group 
conferee  almost  immediately  after  I  took  over  the  audit  of  Exxon. 

Senator  Kennedy.  So  one  was  assigned  and  then  she  was  trans- 
ferred and  then  you  were  assigned. 

Mr.  Tippit.  Yes,  right. 

Senator  Kennedy.  That  is  a  pretty  big  company,  is  it  not? 

Mr.  Tippit.  I  appreciate  the  confidence  the  agency  has.  I  informed 
the  agency  I  could  not  accomplish  what  was  needecl  by  myself. 

Senator  Kennedy.  Given  what  you  were  told  to  do,  how  many  au- 
ditors would  you  need  to  accomplish  it  ? 

Mr.  Tippit.  I  would  have  expected  not  less  than  ten,  to  do  what  is 
absolutely  mandatory  to  be  accomplished  there. 

Senator  Kennedy.  Did  you  ever  indicate  that  you  would  need  that 
number  to  do  the  job  ? 

Mr.  Tippit.  I've  talked  to  my  supervisor.  I  never  had  an  opportunity 
to  do  it  formally  until  the  day  before  yesterday. 
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Senator  Kennedy.  How  is  that  ? 

Mr.  Tippit.  I  had  a  discussion  with  Mr.  Stuckwisch  and  he  asked 
me  what  we  would  need  to  do  a  hangup  job  there. 

Senator  Kennedy.  When  was  that? 

Mr.  Tippit.  The  day  before  yesterday. 

Senator  Kennedy.  What  was  the  first  time  that  you  were  asked  ? 

Mr.  Tippit.  At  the  area  office  level,  I  had  informally  mentioned  to 
my  supervisor  that  we  needed  more  people.  And  even  though  there 
were  three  more  people  that  were  assigned  later  to  the  team,  they  were 
temporarily  assigned  to  the  utilities  audit. 

Senator  Kennedy.  What  kind  of  a  job  can  one  auditor  hope  to  do 
in  a  situation  like  that?  How  long  would  it  have  taken  you  as  an 
individual? 

Mr.  Tippit.  There  is  no  way  I  could  have  accomplished  the  goal. 
I  spent  half  of  my  time  answering  telephone  calls  and  requests  by  the 
regions  and  complaints. 

Senator  Kennedy.  Did  you  have  any  sort  of  deadlines,  things  that 
you  had  to  perform  by  a  certain  time  ? 

Mr.  Tippit.  The  only  deadlines  were  on  some  major,  one  major  com- 
plaint and  one  audit  module  that  was  requested  recently. 

Senator  Kennedy.  And  you  were  given  deadlines  to  complete  those, 
were  you  not  ? 

Mr.  Tippit.  Eight. 

EXXON  AUDIT  PROVIDED  VERY  SHALLOW  EXAMINATION 

Senator  Kennedy.  Did  you,  as  a  professional,  feel  that  you  had 
sufficient  time  in  which  to  complete  these  audits  competently  ? 

Mr.  Tippit.  I  mentioned  to  my  supervisor  that  by  GAO  standards, 
I  was  former  GAO,  it  would  never  pass  inspection.  For  the  amount  of 
time  we  had  to  do  the  job,  we  did  it  as  fast  as  we  could.  Roughly  10 
percent  as  much  time  was  available  as  I  would  have  expected  to  do  a 
professional  job. 

Senator  Kennedy.  What  would  that  be  in  terms  of  hours  ? 

Mr.  Tippit.  This  one  particular  audit  module  I  anticipated  that 
approximately  700  hours  would  have  been  required  to  accomplish  and 
do  it  on  a  professional  basis. 

Senator  Kennedy.  And  how  much  time  did  you  have  to  spend? 

Mr.  Tippit.  We  had  54  hours  audit  time  available. 

Senator  Kennedy.  What  would  that  mean  in  terms  of  the  quality 
or  the  accuracy  of  the  work  product? 

Mr.  Tippit.  It  would  provide  very  shallow  examination  with  the 
result  in  quality  being  insufficient  as  far  as  I  am  concerned. 

Senator  Kennedy.  What  kind  of  reaction  did  you  get  from  your 
supervisor  when  you  said  you  needed  the  additional  personnel  and  you 
did  not  have  enough  time  to  do  an  adequate  job? 

Mr.  Tippit.  My  supervisor  sympathized  with  me.  He  said  that  he 
recognized  that  additional  people  were  needed.  He  would  do  the  best 
he  could  as  soon  as  other  priorities  permitted. 

Senator  Kennedy.  Were  you  given  all  the  information  that  was 
necessary  at  Exxon  to  do  your  job  ? 

Mr.  Tippit.  Do  you  mean  by  the  company  ? 

Senator  Kennedy.  Yes. 

Mr.  Tippit.  They  have  been  reluctant  to  part  with  the  information. 
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Senator  Kennedy.  I  suppose  that  is  not  an  unnatural  kind  of  reac- 
tion, or  is  it? 

Mr.  Tippit.  The  information  is  beginning  to  flow.  Until  recently, 
there  was  relatively  little  information,  audit  information. 

Senator  Kennedy.  Were  you  able  to  travel  around  to  collect  infor- 
mation you  thought  was  necessary  for  your  audits  ? 

Mr.  Tippit.  I  was  informed  last  December  that  our  region  had  used 
up  most  of  its  travel  funds,  and  that  only  emergency  travel  would  be 
authorized  from  that  point  on. 

Senator  Kennedy.  How  did  that  affect  your  audit? 

Mr.  Tippit.  It  eliminates  reviewing  for  other  locations  where  perti- 
nent accounting  information,  more  or  less  subsidiary  accounting  cen- 
ters are  located  in  the  case  of  Exxon.  But  in  the  absence  of  having 
available  funds,  I  have  programed  trips  for  the  first  quarter  of  fiscal 
1976,  in  the  event  that  travel  funds  are  available  then. 

Senator  Kennedy.  Mr.  Moreno,  according  to  information  provided 
by  FEA,  there  have  been  two  or  three  auditors,  including  yourself, 
assigned  to  Texaco.  Have  there  in  fact  been  two  or  three  auditors  work- 
ing at  the  Texaco  audit? 

STATEMENT  OF  CARLOS  MORENO,  AUDITOR  AT  TEXACO,  REG-ION  VI 

Mr.  Moreno.  That  is  correct  sir. 

TEXACO   AUDIT   HAS   ACCOMPLISHED  VERY   LITTLE 

Senator  Kennedy.  How  much  has  the  Texaco  audit  team  been  able 
to  accomplish  over  the  last  four  months? 

Mr.  Moreno.  Very  little,  for  example  on  February  1,  1975,  we  had 
a  rotation  of  team  leaders.  Every  audit  team  has  a  team  leader.  On 
February  1  or  thereabouts  that  week,  we  had  a  rotation  of  team 
leaders. 

What  had  happened  subsequent  to  that  is  that  it  takes  each  team 
leader  from  30  to  90  days  to  move  out  with  the  program.  The  staffing 
at  that  time  consisted  of  three  auditors. 

Shortly  thereafter,  I  would  say  about  March  24, 1975, 1  was  detailed 
to  a  special  project  for  approximately  three  weeks.  That  left  two 
auditors  at  Texaco.  One  week  later,  one  of  the  auditors  was  relocated 
or  moved  to  another  audit  team.  That  left  one  auditor  at  Texaco,  and 
he  was  the  new  team  leader,  who,  I  have  said,  he  would  take  anywhere 
from  30-90  days  to  move  out  with  the  program. 

So  that  was  on  or  about  March  31, 1975,  which  left  that  one  new  team 
leader  there.  I  returned  to  the  Texaco  audit  team  from  my  detailed 
three  week  assignment  on  or  about  April  15,  so  that  now  we  had  two 
auditors  on  the  Texaco  team. 

It  was  on  April  4  that  we  had  one  other  auditor  assigned.  Which, 
now  we  have  three  assigned  to  the  Texaco  audit  team.  That  individ- 
ual, that  auditor,  was  within  2  weeks  assigned  to  a  project  on  utilities. 
So,  again,  that  left  one.  And  so  far,  in  the  last  5  months,  we  have  done 
very,  very  little  with  regard  to  the  audit  at  Texaco. 

Senator  Kennedy.  That  is  the  point. 

How  would  you  evaluate  the  effect  of  this  on  the  review  of  Texaco  ? 

Mr.  Moreno.  Up  until  the  time 

Senator  Kennedy.  Briefly. 
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Mr.  Moreno.  Up  until  the  time  that  we  came  to  February  1,  I 
thought  that  with  the  manpower  we  had  we  were  doing  an  adequate 
job.  Subsequent  to  that,  we  had  not  been  doing  an  adequate  job  as  a 
result  of  our  efforts  because  of  lack  of  manpower. 

Senator  Kennedy.  Miss  Barnhardt,  while  you  were  at  FEA,  were 
there  cases  you  worked  on  where  you  felt  there  were  undue  delays  in 
resolving  the  case,  after  a  violation  was  discovered  ? 

STATEMENT  OF  MS.  PATJLETTE  BARNHARDT,  FORMER  AUDITOR 
AT  AMERICAN  PETROFINA,  REGION  VI 

Ms.  Barnhardt.  Yes,  a  particular  small  refinery,  before  my  assign- 
ment to  the  larger  refinery,  where  the  filled  work  was  completed,  clos- 
ing conference  was  held  with  the  company  in  September  1974. 

It  took  until  approximately  2-3  weeks  ago  to  close  that  case  out  be- 
cause of  procedure  delays. 

Senator  Kennedy.  Why?  What  can  you  tell  us  about  the  reasons 
for  the  delay  ? 

Ms.  Barnhardt.  Whenever  we  held  the  closing  conference  the  com- 
pany was  willing  to  enter  into  a  compliance  agreement. 

We  came  back  to  the  office.  We  were  told  that  there  were  now,  new 
administrative  remedies.  We  had  to  prepare  a  remedial  settlement 
agreement.  We  were  then  told  that  this  was  not  effective.  We  had  to  go 
to  what  they  call  a  notice  of  proper  violation. 

We  went  that  way,  had  subsequent  conferences  with  the  company, 
they  took  the  corrective  action  necessary  and  were  willing  to  enter 
into  what  they  call  a  remedial  settlement  agreement.  This  was  drafted. 

And  then  subsequently  we  were  told  that  we  would  have  to  go  to  a 
compliance  agreement,  which  brought  us  exactly  to  where  we  had  been 
September  12, 1974. 

Senator  Kennedy.  While  you  were  audit  team  leader  at  American 
Petrofina,  did  you  feel  you  had  a  sufficient  number  of  auditors  to  per- 
form a  thorough  audit? 

Ms.  Barnhardt.  No. 

Senator  Kennedy.  How  many  did  you  have  ?  And  how  many  would 
you  have  needed  ? 

Ms.  Barnhardt.  I  had  two.  There  was  one  fellow  who  was  working 
on  an  audit  module,  entirely.  The  other  fellow  was  working  on  con- 
gressional complaints. 

no  guidelines  for  collecting  penalties 

Senator  Kennedy.  Mr.  Mitchell,  FEA  indicated  that  in  region  VI 
no  penalties  have  been  collected  against  small  independent  producers 
for  violations  of  the  regulations. 

Do  you  know  why  this  has  been  the  case  ? 

STATEMENT  OF  DONALD  MITCHELL,  FORMER  AUDITOR  OF  CRUDE 
OIL  PRODUCERS  AND  GAS  PLANTS,  REGION  VI 

Mr.  Mitchell.  We  had  no  guidelines  from  the  national  office  as  far 
as  penalties  were  concerned. 

I,  myself,  never  advanced  any  penalties.  I  was  specifically  told  the 
penalties  were  the  sole  determination  of  counsel,  and  they  were  the 
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only  ones  that  could  mitigate  penalties,  or  assess  if  you  will,  penalties, 
and  that  the  auditors  had  nothing  to  do  with  them.  Then  again,  I  felt, 
that  if  a  major  refinery  were  going  penalty  free,  I  thought  it  not  quite 
right  to  penalize  some  oil  producer  out  there  in  west  Texas. 

Senator  Kennedy.  Why  not? 

Mr.  Mitchell.  Well,  because  I  thought  that 

Senator  Kennedy.  Maybe  the  refiners  are  all  complying,  and  that 
fellow  out  in  west  Texas  is  a  rascal. 

Mr.  Mitchell.  No,  sir,  I  cannot  quite  agree  with  that,  because  I 
thought  FEA  was  a  national  organization,  and  they  should  have  na- 
tional policies.  And  if  a  property  is  ill-defined  by  an  independent  pro- 
ducer, then  such  a  property  would  be  ill- defined  by  a  major,  the  same 
type  of  violation  would  occur  in  its  place. 

PRODUCERS  TO  AUDIT  WERE  CHOSEN  FROM  THE  YELLOW  PAGES 

Senator  Kennedy.  Since  there  are  thousands  of  independent  pro- 
ducers, how  did  you  and  other  auditors  determine  which  producers 
to  audit  ? 

Mr.  Mitchell.  I  cannot  say  how  others  decided  which  producers 
to  audit. 

I  know  in  several  instances  I  went  to  the  yellow  pages. 

Senator  Kennedy.  The  yellow  pages? 

Mr.  Mitchell.  Yes,  sir. 

Senator  Kennedy.  Do  you  mean  the  telephone  company  yellow 
pages? 

Mr.  Mitchell.  Yes,  Bell  telephone.  You  look  under  "Producers" 
and  go  down  the  list  and  see  what  the  name  is. 

Senator  Kennedy.  Did  the  national  office  give  you  this  kind  of 
instruction  ? 

Mr.  Mitchell.  I  do  not  know  what  the  national  office  did.  I  was  at 
one  time  assigned  a  task  force  working  on  a  producer  type  audit. 
Shortly  after  I  went  to  Texas,  I  had  to  sign  a  written  statement  that 
I  would  no  longer  communicate  with  the  national  office. 

So  if  the  national  office  did  something,  I  certainly  did  not  know 
about  it.  And  if  I  received  a  phone  call  from  the  national  office,  I  was 
instructed  that  I  could  not  talk  to  them. 

Senator  Kennedy.  Was  this  true  of  all  the  others  in  region  VI  ? 

Mr.  Mitchell.  As  I  understood  it,  most  of  the  people  had  to  sign 
it.  I  know  I  specifically  did  not  like  to  have  to  sign  it.  But  the  super- 
visor made  quite  a  to  do  about  it.  And  finally  I  ended  up  signing  it. 
I  understood  I  was  not  supposed  to  talk  to  Washington  under  any 
circumstances. 

Senator  Kennedy.  Were  you  given  this,  Miss  Barnhardt? 

Ms.  Barnhardt.  Yes. 

Senator  Kennedy.  Mr.  Tippit? 

Mr.  Tippit.  We  had  not  a  prohibition,  but  we  were  requested  to  ask 
permission  of  our  area  supervisor,  who  would  in  turn  ask  permission 
from  a  regional  supervisor  if  we  could  talk  to  them. 

Senator  Kennedy.  Mr.  Moreno  ? 

Mr.  Moreno.  Yes,  that  is  true  also  in  my  case. 

Senator  Kennedy.  What  sort  of  problems  did  you  experience  in 
terms  of  delays  in  getting  responses  due  to  this  type  of  procedure? 
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What  kind  of  things  would  you  want  to  get  resolved  that  you  could  not 
get  resolved  ? 

Ms.  Barnhardt.  I  was  only  at  this  particular  company  for  a  short 
time.  So,  most  of  the  delays  I  was  confronted  with  were  delays  that 
I  had  inherited.  We  were  precluded  from  going  to  the  analysts,  but  I 
brought  it  up  with  my  supervisor  and  he  was  able  usually  to  get  in 
touch  with  somebody  from  the  national  office. 

Senator  Kennedy.  Have  all  of  you  worked  in  agencies  in  the  Gov- 
ernment other  than  the  FE  A  ? 

Ms.  Barnhardt.  Yes. 

Senator  Kennedy.  Is  this  the  usual  kind  of  procedure  followed 
in  any  of  the  other  agencies  that  you  have  worked  in  ? 

Mr.  Moreno.  I  worked  formerly  with  the  Internal  Revenue  Service. 
As  I  recall,  if  we  had  a  need,  we  could  call  the  national  office.  How- 
ever, most  of  our  problems  could  be  resolved  within  our  own  area. 

Senator  Kennedy.  Mr.  Tippit  ? 

Mr.  Tippit.  I  was  with  the  National  Aeronautics  and  Space  Ad- 
ministration. I  had  no  restraints  on  my  telephone  calls. 

Senator  Kennedy.  Miss  Barnhardt  ? 

Ms.  Barnhardt.  Yes. 

Senator  Kennedy.  Which  agency  were  you  with  ? 

Ms.  Barnhardt.  IRS.  And,  like  Mr.  Moreno  said,  if  there  was  a 
need,  we  could  obtain  the  information. 

Senator  Kennedy.  In  view  of  FEA's  procedures,  or  lack  of  proce- 
dures, and  the  regulations  or  lack  of  regulations,  in  terms  of  carrying 
forward  a  legislative  intent  what  advice  would  any  of  you  give  to 
FEA  as  to  how  FEA's  enforcement  program  could  be  improved  ? 

Mr.  Tippit? 

Mr.  Tippit.  I  would  suggest  an  improved  communication  channels 
that  provided  for  feedback  of  information :  that  the  troops  had  re- 
ceived the  information,  I  understood  it  and  communicated  it  back 
to  the  beginning  point,  the  national  office,  that  it  was  received,  under- 
stood, and  how  it  would  be  carried  out. 

Senator  Kennedy.  What  about  that,  Ms.  Barnhardt? 

Ms.  Barnhardt.  I  think  a  major  improvement  that  would  be  made 
would  be  to  have  counsel  be  performed  in  strictly  advisory  capacity 
and  out-of -line  functions. 

Senator  Kennedy.  Mr.  Mitchell  ? 

Mr.  Mitchell.  I  think  FEA  has  to  define  its  goals,  Senator.  I 
think  that  if  its  goals  is  to  enforce  these  violations,  then  they  should 
enforce  these  violations. 

They  should  not  exercise  the  policy  of  when  the  auditor  finds  a 
violation,  immediately  looking  through  the  regulations  and  trying  to 
find  some  way  to  penalize  the  auditor  rather  than  the  firm.  I  suggest, 
with  regard  to  that,  changing  the  regulations  that  came  out,  making 
some  regulations  on  gas  plants  retroactive,  thereby  reducing  sizably 
the  amount  of  violations. 

Senator  Kennedy.  Have  any  people  ever  come  out  from  the  na- 
tional office  and  sat  down  with  you  and  rapped  with  you  about  ways 
of  effectively  dealing  with  some  of  these  problems  ? 

Mr.  Mitchell.  No,  sir. 

Senator  Kennedy.  Do  you  think  that  would  be  useful  ? 
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Mr.  Mitchell.  Yes,  sir.  There  must  be  communication  between  the 
national  office  and  the  regions. 

Senator  Kennedy.  What  about  Mr.  Maloy  ?  Would  that  be  helpful  ? 

Mr.  Maloy.  Yes,  I  think  it  would  be  very  helpful  to  have  people 
that  are  making  decisions  that  affect  the  compliance  program  in 
Washington  knows  what's  going  on  in  the  regions. 

NO  CLEAR  INTENT  TO  HAVE  A  STRONG  COMPLIANCE  PROGRAM 

Senator  Kennedy.  Could  you  characterize  the  kind  of  job  that  can 
be  done?  Mr.  Maloy,  given  the  type  of  situation  that  you  described 
here — the  limitations  of  certain  information  and  the  lack  of  clear 
national  guidelines — how  would  you  characterize  FEA's  perform- 
ance, in  terms  of  carrying  forward  the  mandate  of  the  Congress? 

Mr.  Maloy.  It  appears  to  us  in  New  England  that  the  whole  policy 
of  the  Agency  has  been  to  deregulate.  There  has  never  been  any  clear 
expression  of  intent  to  have  a  strong  compliance  program.  I  think 
that  none  of  the  auditors  in  the  field  believe  that  the  Agency  wants  to 
enforce  its  own  regulations. 

AUDITORS  AND  FIRMS  DO  NOT  UNDERSTAND  THE  REGULATIONS 

Senator  Kennedy.  Mr.  Garvey,  what  do  you  think? 

Mr.  Garvey.  Our  audit  staff  has  one,  big  problem,  and  that  is  un- 
derstanding the  very  complex  regulations.  The  firms  do  not  understand 
it.  Our  auditors  have  problems  with  it.  It  puts  us  at  loggerheads  with 
every  company  of  any  size  that  we  audit. 

The  problem  is,  and  should  be,  that  the  national  FEA  should  be 
defining  and  interpreting  what  is  to  be  accomplished  through  the 
regulations.  They  could  come  out  and  do  something  like  that,  offer 
firm  guidelines.  In  addition,  it  would  be  very  productive. 

Senator  Kennedy.  We  are  going  to  have  to  recess.  When  that  bell 
went  off  it  meant  that  we  are  nearly  out  of  time.  I  think  what  we  have 
been  attempting  to  do  is  to  find  out  about  FEA's  efforts  to  carry  for- 
ward the  mandate  of  the  Congress,  the  legislative  intent. 

You  have  heard  some  of  the  statements  and  comments,  and  the 
testimony  of  Mr.  Zarb  and  others,  as  to  how  they  feel  this  is  being 
done.  We  have  reviewed  various  internal  agency  memorandums  that 
raise  many  of  the  troublesome  questions  and  issues  which  you  have 
commented  on  here  today;  and  which,  I  think,  raise  various  ques- 
tions about  the  effectiveness  of  the  agency  in  carrying  out  the  Con- 
gressional mandate. 

We  have  heard  from  people  who  work  out  in  the  field  about  their 
sense  of  frustration  and  confusion  over  the  lack  of  clear  and  definitive 
goals  for  the  Agency. 

It  may  very  well  be  that  the  people  in  the  national  office  think  they 
have  provided  the  rules,  regulations,  and  guidelines  necessary  to  carry 
forward  the  Congressional  intent,  but  it  is  quite  clear  that  it  is  not 
getting  out  to  the  field. 

As  we  have  seen  in  the  course  of  our  review,  in  far  too  many  in- 
stances there  is  no  real  clear  direction  given  to  those  out  in  the  field. 

We  want  to  work  with  FEA  to  help  resolve  these  problems  that  we 
have  discussed  during  the  course  of  our  hearings.  We  want  to  indicate 
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appreciation  for  your  comments  here  and  your  responses  to  our 
questions. 

I  think  we  ought  to  set  some  target  dates,  from  a  few  weeks  at  the 
outset  to  a  couple  of  months,  for  the  Agency  to  establish  very  clear, 
precise,  and  understandable  guidelines  and  regulations  in  these  areas. 

We  want  to  work  with  the  Agency,  and  with  the  people  out  in  the 
field,  to  correct  these  deficiencies. 

We  want  to  thank  all  of  you  very  much  for  your  appearance  here. 
Your  comments  have  been  very  helpful  and  constructive  to  us,  and 
we  will  be  working  with  you  and  the  Agency  in  attempting  to  remedy 
these  problems  so  that  you  people  can  perform  your  job. 

I  have  been  greatly  impressed,  as  the  chairman  of  this  subcommittee, 
with  the  enormous  dedication  and  quality  of  the  people  that  work  in 
the  Federal  Government.  I  have  found  it  in  the  Food  and  Drug  Ad- 
ministration, in  the  CAB,  and  in  all  the  various  agencies.  In  so  many 
instances,  the  failures  of  many  of  our  agencies  are  not  due  to  the  quality 
or  the  caliber  or  the  dedication  of  the  people,  but  are  due  to  other  prob- 
lems, whether  it  be  a  lack  of  charity  in  administrative  or  policy  deci- 
sions, or  wrong  policies. 

We  very  much  appreciate  your  appearance  here  today  and  the  qual- 
ity of  your  testimony.  I  hope  we  can  be  helpful  to  you  and  make  this 
Agency  the  kind  of  instrument  that  will  protect  the  consumer  and 
provide  help  and  assistance  to  the  petroleum  companies  so  that  they 
can  meet  their  responsibilities  for  our  national  interests. 

I  want  to  thank  you  again.  Because  of  our  time  situation,  we  will  not 
be  able  to  hear  from  the  other  witnesses  that  were  scheduled. 

Senator  Kennedy.  This  subcommittee  stands  in  recess. 

[Whereupon,  at  10:40  a.m.,  the  subcommittee  recessed,  subject  to 
the  call  of  the  Chair.] 


FEA  SUBMISSION  TO  THE  SUBCOMMITTEE 
ON  PENALTIES 

FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON.  D.C,     20161 

August  12,  1975 


MEMORANDUM  TO:   All  Regional  Administrators 

fy 

Gorman  C.  Smith 
Assistant  Administrator  f or  '  •  ■* 
Regulatory  Programs       v 

SUBJECT:   FEA  Policy  on  Civil  Penalties 


The  following  represents  the  policy  of  the  FEA  regard- 
ing procedures  applicable  to  the  collection  of  civil  penalties 
where  violations  of  FEA  regulations  have  been  determined. 

Section  5(a)(1)  of  the  Emergency  Petroleum  Allocate 
Act  of  1973  provides  that  the  enforcement  provisions  con- 
tained in  "Section  205  through  211  of  the  Economic  Stabili- 
zation Act  of  1970  .  .  .  shall  apply  to  the  regulations 
promulgated  under  Section  4(a)  .  .  .  end  to  any  action  by 
the  President  .  .  .  under  this  act  .  .  .  ."   Section  208  of 
the  Economic  Stabilization  Act  provide.':  as  follows: 

" (a)  Whoever  willfully  violates  any  order  or 
regulation  under  this  title  shall  be  fined 
not  more  than  $5,000  for  each  violation. 

"  (b)  Whoever  violates  any  order  or  regulation 
under  this  title  shall  bo  subject  to  a  civil 
penalty  of  not  more  than  $2,500  for  each  vio- 
lation. " 

Guidelines  and  procedures  with  respect,  to  willful  vio- 
lations under  subsection  (a)  are  dealt  with  in  a  separate 
policy  guideline  recently  issued.   This  memorandum  relate.-; 
only  to  the  civil  penalty  provisions  cf  Section  208(b). 
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Standards  for  Determining  Whether 
a  Civil  P e nalty  Should  De  Souoht 

Although  the  language  of  Section  203(h)  could  be  read 
literally  to  apply  automatically  to  any  violation  regardless 
of  the  surrounding  circumstances,  FEA  will  consider  civil 
penalties  to  be  appropriate  only  where  the  violation  involves 
some  degree  of  wrongful  conduct  on  the  part  of  the  violator. 
Such  "wrongful  conduct"  should  not,  however,  be  confused  with 
the  "willful  violation"  criminal  standard  contained  in  Sec- 
tion 208 (a) . 

A  civil  penalty  should  be  sought  in  all  cases  where 
there  is  no  significant  evidence  that  the  violation  was 
willful,  but,  on  the  other  hand,  it  appears  to  have  been  more 
than  the  product  of  an  honest  mistake.   This  category  covers 
a  wide  area  of  conduct,  and  it  is  recognised  that  a  judgment 
must  be  made  with  respect  to  each  individual  case.   Instances 
falling  within  the  category  where  a  civil  penalty  is  warranted 
and  should  be  sought  are  the  following! 

1.  violation  of  a  simple,  clear  regulation; 

2.  violation  of  a  complex  but  nevertheless  well-known 
provision  of  the  regulations  with  respect  tu  which 
the  FEA  has  provided  the  industry  with  much  guidance; 

3.  repeating,  even  if  inadvertently,  a  practice  which 
the  party  was  previously  notified  by  FEA  constitutes 
a  violation; 

4.  failure  to  prepare  adequate  records  and  otherwise 

failing  to  take  reasonable  precautions  that  would 
prevent  inadvertent  violations;  and 

5.  a  violation  that  is  believed  to  have  been  willful 
but  with  respect  to  which  there  is  insufficient 
evidence  to  support  a  criminal  prosecution. 

On  the  other  hand,  the  "wrongful  conduct"  standard 
applicable  to  civil  penalties  would  exclude  violations  which 
are  the  product  of  an  honest  mistake  under  circumstances 
where,  in  FEA's  view,  the  offending  party  exercised  reason- 
able care  to  avoid  the  violation.   Examples  of  such  honest 
mistakes  would  include  violations  that  are  the  result  of: 
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1 .  an  erroneous  but  reasonable  interpretation  of  an 
ambiguous  regulation; 

2.  good  faith  reliance  on  informal  advice  of  an  FEA 
representative; 

3.  circumstances  beyond  the  control  of  the  party  found 
to  be  in  violation;  or 

4.  an  inadvertent  mathematical  or  accounting  error. 

Of  course,  the  party  asserting  that  one  of  the  above  factors 
gave  rise  to  the  violation  will  be  required  to  substantiate 
such  assertion. 

In  cases  where  the  violation  has  been  found  to  fit  in 
the  "honest  mistake"  category,  the  appropriate  remedy  is: 

1.  an  assurance  that  the  violation  will  not  be  repeated; 
and 

2.  restitution  to  parties  wronged  by  the  violation 
(refund  or  rollback) ;  or 

3.  correction  of  the  violation  through  a  bank  adjust- 
ment (where  the  violation  did  not  result  in  finan- 
cial harm  to  any  party) . 

However,  since  the  violation  resulted  from  an  honest 
mistake,  a  penalty  is  not  appropriate.   This  policy  is  in 
keeping  with  the  practice  of  other  Federal  agencies.   It  is 
also  a  commonsense  interpretation  of  the  term  "civil  penalty," 
as  used  in  the  statute,  which  carries  a  connotation  of  some 
unjustified  act  deserving  of  punishment. 

In  every  case  where  a  violation  has  been  determined  not 
to  warrant  a  penalty,  the  compliance  file  should  contain  a 
recitation  of  the  basis  supporting  that  determination. 

Procedures  for  Seeking  Civil  Penalties 

The  FEA  does  not  have  statutory  authority  to  itself 
impose  penalties  upon  a  party  found  to  be  in  violation  of 
its  regulations.   Only  a  federal  district  court  can  impose 
either  civil  or  criminal  penalties  on  an  unwilling  party, 
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and  it  does  so  in  a  suit  brought  on  behalf  of  the  FEA  by  the 
Department  of  Justice. 

However,  many  companies  found  to  have  violated  the 
regulations  are  willing  to  pay  a  civil  penalty  in  an  appro- 
priate amount  and  save  themselves  the  trouble  and  expense  of 
litigating  the  matter  in  a  federal  court.   Therefore,  pur- 
suant to  10  C.F.R.  §  205.202(c)(2),  "when  the  FEA  considers 
it  to  be  appropriate  or  advisable,  the  FEA  may  compromise 
and  settle  and  collect  civil  penalties.'' 

It  is  extremely  important  to  distinguish  between  the 
remedy  imposed  for  a  particular  violation  (e ,g_. ,  refund, 
rollback,  bank  adjustment)  and  the  penalty  that  may  be 
warranted  as  a  result  of  the  violation.   The  compliance 
remedy  corrects  the  barm  caused  by  the  violation.   Such 
a  remedy  is  not,  however,  and  should  not  be  considered 
to  be,  a  penalty.   Similarly,  a.  civil  penalty  is  not  a  sub- 
stitute for  a  remedy  and  should  not  be  considered  to  be  a 
"refund"  to  the  U.S.  Treasury  on  behalf  of  victims  that  are 
not  identifiable.   A  civil  penalty  is  a  form  of  punishment 
which  does  not  directly  aid  the  victims  of  the  violation  but 
is  designed  as  retribution  and  a  deterrent  against  future 
non-compliance  with  PEA's  regulatory  requirements.   The  FLA 
can  enter  a  binding  order  imposing  a  remedy,  but  it  can  only 
"compromise"  a  penalty. 

Accordingly,  the  first  responsibility  of  compliance 
personnel  is  to  determine  whether  a  violation  has  occurred 
and  to  fashion  an  appropriate  remedy.   Compliance  personnel 
should  to  the  extent  possible  avoid  discussing  potential 
penalties  with  a  party  under  investigation  until  a  final 
determination  has  been  made  with  respect  to  the  finding  of 
a  violation  and  the  appropriate  remedy.   This  stage  of  a 
case  is  normally  reached  upon  the  issuance  of  a  remedial 
order  ("RO")  or  upon  the  execution  of  a  consent  order.   In 
no  event  should  the  determination  of  a  violation  or  the  im- 
position of  a  remedy  be  influenced  by  penalty  considerations. 
At  the  same  time,  it  is  important  not  to  lead  a  firm  to  believe 
that  its  execution  of  a  consent  order  will  absolve  it  of  the 
additional  responsibility  for  civil  penalties.   Additional 
guidance  on  handling  penalty  negotiations  where  a  case  is  . 
concluded  by  a  consent  order  will  be  provided  in  the  near 
future . 
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In  some  cases,  of  course,  it  is  impossible  to  avoid  the 
discussion  of  penalties  before  final  resolution  of  the  fac- 
tual and  legal  issues  and  the  remedy.   In  some  cases  it  may 
even  be  possible  or  desirable  to  resolve  both  remedy  and 
penalty  issues  at  the  same  time.   In  all  such  instances, 
however,  care  should  be  token  that  remedies  and  penalties 
are  treated  as  separate  issues  and  that  one  is  not  considered 
a  substitute  for  or  compromise  of  the  other. 

An  offer  to  compromise  civil  penalties  can  be  initiated 
orally  or  in  writing,  but,  as  is  the  case  with  respect  to 
all  significant  oral  communications  involved  in  compliance 
proceedings,  an  oral  offer  to  compromise  should  be  confirmed. 
in  writing.   Offers  to  compromise  civil  penalties  should 
notify  the  firm  of  the  violation  to  which  the  offer  relates, 
the  maximum  amount  of  civil  penalties  to  which  the  firm  is 
subject  (i.e.,  the  total  number  of  violations  (counting  each 
day  of  violation  as  a  separate  'violation  per  §  205.202(c)) 
times  $2,500  each),  and  the  fact  that  the  FEA  is  willing  to 
consider  an  appropriate  lesser  amount  in  compromise  in  lieu 
of  referring  the  matter  to  the  Department  of  Justice  for 
collection  of  a  civil  penalty.   A  sample  letter  offering  to 
compromise  civil  penalties  is  attached.   Under  the  Regional 
Administrators'  delegations  of  authority,  compromises  of 
civil  penalties  can  be  entered  into  only  after  appropriate 
consultation  and  review  by  the.  Regional  Counsel  or  his  dele- 
gate.  The  Regional  Counsel  should  also  be  consulted  at  other 
stages  in  the  compromise  process,  including  preparation  of 
the  solicitation  letter. 

If  efforts  to  compromise  civil  penalties  at  an  acceptable 
amount  are  unsuccessful,  and  if  the  regional  office  is  of 
the  view  that  a  civil  penalty  should  be  imposed,  the  case 
should  be  forwarded  to  the  General  Counsel  in  precisely  the 
same  manner  as  criminal  cases  are  to  be  forwarded  to  the 
General  Counsel  for  review  and  referral  to  the  Department 
of  Justice. 

Standards  for  Determining  the  Appropriate 
Amount  of  a  Civil  Penalty 

The  term  "compromise"  as  used  in  §  205.202(c) (2)  is  not 
intended  to  imply  that  FEA  will  accept  penalties  of  a  lesser 
amount  than  is  warranted  for  a  particular  violation.   Rather, 
it  is  intended  to  confer  upon  FEA  officials  the  power  to  agree 
to  settle  a  penalty  matter  at  a  figure  less  than  the-  statutory 


78 


6  - 


maximum  without  the  necessity  of  resorting  to  full-scale 
judicial  procedures.   The  amount  of  the  penalty  that  will 
be  deemed  acceptable  should  as  a  general  rule  approximate 
the  amount  that  a  court  would  be  expected  to  impose  if  the 
case  were  formally  prosecuted  by  the  Department  of  Justice. 

While  it  is  impossible  to  predict  with  any  precision 
how  much  of  a  penalty  a  particular  court  would  impose  for  a 
specific  violati.cn,  it  is  possible  for  FEA  to  take  into 
account  the  same  factors  and  criteria  that  are  normally 
utilized  by  a  court  in  reaching  a  penalty  decision.   These 
considerations  include  the  following: 

1.  the  financial  condition  of  the  offender; 

2.  the  period  of  time  during  which  the  violation  per- 
sisted ; 

3.  the  effort  made  by  the  offender  to  avoid  non- 
compliance; 

A.      the  financial  harm  caused  to  customers  or  the 
public  as  a  result  of  the  violation; 

5.  the  magnitude  of  the  violation; 

6.  the  overall  compliance  record  of  the  offender; 

7.  the  extent  to  which  the  offender  benefited  finan- 
cially from  the  violation; 

8.  the  necessity  for  a  deterrent  to  future  such  vio- 
lations by  the  same  firm  or  other  firms; 

9.  the  effectiveness  of  other  remedial  action  imposed 
because  of  the  violation. 

A  normal  rate  of  interest  on  the  amount  of  an  overcharge 
is  only  one  of  several  possible  measurements  of  the  amount 
by  which  the  company  profited  from  the  violation  (item  7 
above) .   However,  even  in  those  cases  where  the  time  value 
of  money  is  the  most  appropriate  measure  of  the  extent  of  ■ 
financial  benefit  to  the  company,  the  other  considerations 
listed  above  must  be  taken  into  account  in  the  determination 
of  an  appropriate  penalty. 
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In  addition  to  these  considerations,  careful  evaluation 
must  be  made  of  the  factual  and  legal         ss  of  the  case, 
since?  the  Government  would  have  the  burden  of  proof  in  an 
actual  civil  penalty  suit.   This  evaluation  should  be  made 
with  the  assistance  of  legal  counsel.   In  order  to  apply 
properly  the  various  criteria  enumerated  above,  the  party 
found  to  be  in  violation  may  be  invited  to  submit  informa- 
tion relevant  to  these  determinations.   Consideration  may 
also  be  given  in  determining  the  acceptability  of  a  penalty 
amount  to  the,  cooperativenees  of  t]   j   ty  during  the  course 
of  the  investigation. 


Attachment 
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Dear 


On 


_,  1974>  the  Federal  Energy 


Administration  :i.s-sued  a  Remedial  Or  dor  to  X.   The  Or  dor 

constituted  a  determination  that  X  had: 


In  addition  to  the  remedial  steps  ordered  to  be  taken, 
the  Order  indicated  that  X  was  subject  to  the  penalties 
and  sanctions  enumerated  in  Part  210  of  the  FJi'A  regulation: 
FEA  estimates  that  X  may  be  adjudged  to  be  liable  for 

civil  penalties,  in  the  maximum  amount  of  $___  , 

calculated  on  the  followirig  basis: 


Based  on  an  analysis  of  the  circumstances  of  the  vio- 
lation in  this  case,  EEA  is  willing  to  consider,  and 
therefore  solicits,  an  offer  in  compromise  of  .the  penalty. 
Please  note  that  an  offer  to  compromise  does  not  constitute 
an  admission  or  denial  of  the  violation.  .  However,  a 
successful  compromise  of  civil  penalties  will  preclude 
referral  of  such  a  case  for  action  in  the  appropriate 
United  States  District  Court. 
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KEA  is  receptive  bo  thy  submission  of,  and  will 
carefully  consider,  any  information  or  materia;!,  bearing 
on  the  findings  contained  in  the  Remedial  Order,  to  the 
extent  that  such  data  denies,  explains  or  mitigates  the 

violation.   Such  information  may  be  presented  in  writing 
or  in  the  context  of  an  informal  conference  convened  to 
discuss  compromise  of  civil  penalties. 

Should  you  wish  to  submit  an  offer  of  compromise,  or 
arrange  an  informal  conference  to  discuss  possible  com- 
promise of  civil  penalties,  please  contact: 

If  FEA  fails  to  hear  from  you- within  fourteen  days  of 
receipt  of  this  letter,  it  will  be  assumed  that  X  has  no 
interest  in  the  possibility  of  compromising  civil  penalties, 

Sincerely, 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC      20-161 


August  12,  1975 


MEMORANDUM  TO:   All  Regional  Administrator 
General  Counsel 


FROM:   Robert  E.  Montgomery,  Jr.  Wis 


Gorman  C.  Smith  k/V""C 

Assistant  Administrator  for:/  \*'  (/ 
Regulatory  Programs     / 

SUBJECT:   Referral  of  Criminal  Cases  to  the 
Department  of  Justice 


The  purpose  of  this  memorandum  is  to  provide  you  and 
your  staffs  with  guidance  on  procedures  to  be  followed  in 
the  event  that  a  compliance  investigation  uncover:"  evidence 
of  possible  criminal  conduct.   A  separate  memorandum  dealing 
with  civil  penalties  in  compliance  cases  will  bo  issued  in 
the  near  future. 

Authority  for  the  imposition  of  criminal  penalties  for 
violations  of  FFA  regulations  is  found  in  the  Economic 
Stabilization  Act  of  1970.   Section  203(a)  (as  incorporated 
by  the  Emergency  Petroleum  Allocation  Act  of  1973)  provides: 

"Whoever  willfully  violates  any  order  or 
regulation  under  this  title  shall  be  fined 
not  more  than  $5,0  00  for  each  violation." 

The  essence  of  a  criminal  violation  of  FEA  regulations  is, 
therefore,  a  "willful"  intent  to  commit  the  violation. 

The  meaning  of  the  word  "willful"  depends  in  large 
measure  upon  the  facts  of  a  particular  case.   However,  in 
general  a  violation  is  willful  if  the  subject,  having  a  free 
will  and  choice,  either  intentionally  disregarded  the  regu- 
lations or  was  plainly  indifferent  to  their  requirements. 
United  States  v.  Futura,  Inc. ,  339  F.  Supp.  1G2 ,  16  8  (M.D. 
Fla.  19  7  2) .   While  the  government  does  not  have  to  prove  an 
evil  motive  or  purpose,  it  does  have  to  prove  that  the  act 
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was  purposefully  done  with  knowledge  that  it  was  unlawful 
and  was  not  merely  negligent  or  inadvertent.   Mere  proof 
of  a  violation  does  not  give  rise  to  the  inference  that  the 
violation  was  willful,  but  willfulness  can  be  proven  by  cir- 
cumstantial evidence. 

In  addition  to  willful  violations  of  FEA  regulations  and 
orders,  FEA  investigators  have  occasionally  found  evidence 
of  other  kinds  of  criminal  activity.   The  most  common  other 
crime  likely  to  be  encountered  is  the  submission  of  falsi- 
fied information  to  an  FEA  investigator  in  order  to  cover  up 
a  violation  of  the  regulations.   In  addition  to  possibly 
violating  certain  sections  of  FEA  regulations  (e.g.,  S§  210.92 
211.223;  212.170),  the  knowing  submission  to  the  FEA  of 
false  information  is  a  violation  of  18  U.S.C.  §  1001,  which 
provides : 

"Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  knowingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any 
trick,  scheme,  or  device  a  material  fact, 
or  makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes  or 
uses  any  false  writing  or  document  knowing 
the  same  to  contain  any  false,  fictitious 
or  fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000  or  imprisoned 
not  more  than  five  years,  or  both." 

The  submission  of  false  information  to  the  FEA  is  not  only  a 
crime  in  itself,  but  it  often  is  also  good  circumstantial 
evidence  that  a  substantive  violation  of  FEA  regulations  was 
willful. 

Frank  Zarb  has  publicly  stated  on  numerous  occasions  in 
recent  weeks  that  it  is  the  policy  of  the  FEA  in  cases  where 
there  is  significant  evidence  of  a  willful  violation  of  FEA 
regulations,  of  the  submission  of  false  documents  or  of  other 
criminal  conduct,  to  refer  such  cases  promptly  to  the  Depart- 
ment of  Justice  ("DOJ").   Criminal  cases  should  receive  the 
highest  priority  and  attention.   This  requirement  is  manda- • 
tory  and  must  be  followed  uniformly  in  all  regions. 

The  procedure  by  which  this  directive  is  to  be  carried 
out  is  as  follows: 
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J..   The  point  at  which  an  investigator  should  remove 
himself  from  a  case  and  a  referral  to  DOJ  made  is  dependent 
upon  the  quantity  and  substance  of  the  evidence  accumulated. 
Evidence  that  raises  only  a  mere  suspicion  of  a  willful  vio- 
lation or  other  illegal  act  is  not  sufficient.   There  must 
be  at  least  a  "significant"  amount  of  evidence  pointing  to  a 
criminal  violation,  causing  the  investigator  to  focus  on  the 
probability  that  a  criminal  violation  has  occurred.   It  is 
not  necessary  that  the  investigator  acquire  a  substantial 
quantity  of  conclusive  evidence  before  considering  to  extri- 
cate himself.   A  reasonable  determination  must  be  made  con- 
sidering the  facts  and  circumstances  of  each  case,  mitigating 
circumstances  if  any,  and  the  nature  of  criminal  violation 
involved. 

2.   Once  an  investigator  or  auditor  has  determined  that 
he  has  significant  evidence  of  criminal  conduct,  he  should 
discontinue  his  investigation  until  he  has  received  further 
instructions  from  legal  counsel.   This  is  because  further 
investigation  of  a  subject  suspected  of  criminal  conduct 
without  providing  the  subject  with  certain  procedural  safe- 
guards may  irreparably  prejudice  any  subsequent  criminal 
prosecution.   If  possible,  the  investigator  should  disengage 
himself  from  the  investigation  without  alerting  the  subject 
that  the  investigation  is  focusing  on  criminal  conduct. 

There  are  some  circumstances,  however,  when  it  is  neither 
possible  nor  advisable  abruptly  to  terminate  an  investiga- 
tion when  it  begins  to  focus  on  criminal  conduct.   For 
example,  the  subject  of  an  investigation  may,  during  the 
course  of  a  routine  interview,  decide  to  confess  that  he 
willfully  violated  the  regulations  or  falsified  documents. 
In  such  circumstances  the  investigator  should  not  terminate 
the  interview  and  refuse  to  hear  the  confession.   However, 
as'  soon  as  it  becomes  apparent  that  the  subject  is  confessing 
to  criminal  conduct,  the  investigator  must  give  him  the 
following  "Miranda"  warning: 

"You  are  hereby  advised  that  you  have  the 
right  to  remain  silent,  that  anything  you 
say  can  be  used  against  you  in  a  court  of 
lav?,  that  you  have  the  right  to  the  presence 
of  an  attorney,  and  that  if  you  cannot  afford 
an  attorney,  one  will  be  appointed  for  you 
prior  to  any  questioning  if  you  so  desire." 
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After  this  warning  has  been  given,  the  subject  may  knowingly 
and  intelligently  waive  these  rights.   If  he  decides  not  to, 
the  interview  should  terminate.   If  he  agrees  to  waive  his 
rights,  the  questioning  can  continue.   However,  since  the 
burden  of  proving  that  the  subject  waived  his  Miranda  rights 
will  be  on  the  Government  in  a  subsequent  criminal  prosecu- 
tion, the  subject  should  be  asked  to  sign  a  written  waiver 
of  such  rights  before  he  continues.  1/ 

3.  The  investigator  or  auditor  who  believes  he  has 
significant  evidence  of  probable  criminal  conduct  should  take 
it  to  the  Regional  Counsel  for  consideration.   The  Regional 
Counsel  should  make  an  initial  determination  of  whether  or 
not  the  evidence  of  criminal  conduct  is  so  significant  as  to 
warrant  the  cessation  of  further  investigation  and  referral 

to  DOJ.   Regional  Counsel  are  encouraged  to  consult  informally 
with  the  General  Counsel's  office  in  making  that  determina- 
tion. 

4.  If  the  Regional  Counsel  concurs  in  the  investigator's 
conclusion  that  significant  evidence  of  criminal  conduct 
exists,  the  Regional  Counsel  and  the  investigator  shall  pre- 
pare a  referral  memorandum  containing  at  least  the  following 
minimum  information: 

(a)  A  brief  description  of  the  subject  of  the 
investigation; 

(b)  A  full  and  complete  statement  of  all  relevant 
facts,  which  statement  shall  refer  and  be  annotated  to  all 
relevant  documentary  evidence,  which  shall  be  attached  in 
exhibit  form  to  the  memorandum ; 

(c)  A  statement  of  the  laws  and  regulations  believed 
to  have  been  violated;  and 

(d)  An  assessment  of  whether  or  not  there  are  also 
possible  civil  violations  that  need  to  be  remedied  (such  as 
an  order  to  cease  certain  unlawful  activity  or  to  refund  an 
overcharge) . 

In  the  interests  of  brevity,  the  referral  memoranda  may 
incorporate  by  reference  attached  reports  prepared  by  the 
investigator.   The  memorandum  and/or  the  exhibits  must, 
however,  contain  a  thorough  narrative  statement  of  all  rele- 
vant facts. 


1/  The  attached  form  is  to  be  used  to  effect  a  waiver. 
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5.  The  referral  memorandum  with  all  relevant  documentary 
evidence  should  be  addressed  to  Douglas  G.  Robinson,  Deputy 
General  Counsel,  Room  5120,  New  Post  Office  Building,  12th  & 
Pennsylvania  Avenues,  N.W. ,  Washington,  D.C.  20461.   The 
Office  of  General  Counsel  will  then  analyze  the  memorandum 
and  evidence  and,  if  appropriate,  will  forward  the  case  to 
the  appropriate  section  of  DOJ.   The  Regional  Administrator 
will  be  notified  promptly  of  the  referral.   The  Regional 
Office  may  also  be  contacted  by  the  General  Counsel's  office 
for  additional  information  prior  to  the  referral. 

6.  After  a  referral  is  made,  DOJ,  if  it  agrees  that  a 
criminal  prosecution  is  appropriate,  will  ordinarily  refer 
the  matter  to  the  appropriate  United  States  Attorney  for  the 
filing  of  an  information  or  further  investigation.   Depending 
upon  the  complexity  of  the  regulations  involved,  the  national 
office  of  DOJ  may  assist  the  U.S.  Attorney  in  the  investiga- 
tion and  prosecution.   The  regional  TEA  office  usually  will 
be  contacted  directly  by  the  U.'S.  Attorney  to  assist  in  any 
further  investigation  and  the  prosecution.   Full  cooperation 
should,  of  course,  be  provided. 

The  foregoing  procedures  are  the  only  procedures  for 
referring  cases  to  DOJ.   In  no  event  should  a  regional  office 
either  formally  or  informally  (even  for  the  purpose  of  merely 
seeking  advice)  take  a  case  to  DOJ,  including  local  U.S. 
Attorneys  and  the  FBI,  without  going  through  the  afore- 
mentioned procedures . 
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MIRANDA  WARNING 


You  are  hereby  advised  that  you  have  the  right  to  remain 
silent,  that  anything  you  say  can  be  used  against  you  in 
a  court  of  law,  that  you  have  the  right  to  the  presence 
of  an  attorney,  and  that  if  you  cannot  afford  an  attorney, 
one  will  be  appointed  for  you  prior  to  any  questioning  if 
you  so  desire. 


WAIVER  OF  MIRANDA  RIGHTS 


I  have  road  this  statement  of  my  rights  and  I  understand 
what  my  rights  are.   I  am  willing  to  make  a  statement  and 
answer  questions.   I  do  not  want  a  lawyer  at  this  time. 
I  understand  and  know  what  I  am  doing.   No  promises  or 
threats  have  been  made  to  me  and  'no  pressure  or  coersion 
of  any  kind  has  been  used  against  me. 


(Signature) 


Witness 


Time 


CORRESPONDENCE 


CAITLANO,   Mitt..  W»I»HAN  IUICOMW 


NATHAN  LTVENTHAU  CHIEF  COUNSEL 


'TUCnUeb  -Sfcties  Genetic 

COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON 

ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 

iPVRtUANT  TO  SEC.  I.*.  RES.  U.  ISO  CONGRESS) 

WASHINGTON.  D.C.     20510 

April  23,  1975 


Honorable  Frank  G.  Zarb 

Administrator 

Federal  Energy  Administration 

Washington,  D.C.  20461 

Dear  Mr.  Zarb: 

In  the  course  of  the  Subcommittee 's  continuing  inquiry 
into  the  practices  and  procedures  of  the  Federal  Energy 
Administration,  the  Subcommittee  staff  has  been  looking 
into  several  aspects  of  the  FEA 's  compliance  and 
enforcement  program.   In  this  connection,  and  in  order 
to  provide  information  necessary  for  the  forthcoming 
Subcommittee  hearings,  it  would  be  most  helpful  if  the 
FEA  would  furnish  the  information  and  materials  listed 
in  the  enclosed  schedule.  I  would  appreciate  it  if  this 
information  would  be  supplied  incrementally  as  it  becomes 
available  and  completed  by  May  16,  1975. 

The  Subcommittee  appreciates  the  continuing  cooperation 
it  has  received  from  FEA  personnel.   If  there  are  any 
questions,  please  have  a  member  of  your  staff  contact 
Mr.  Kenneth  Kaufman,  Assistant  Counsel,  at  2£4-561[ 

Sin 


Edward  M.  Kennedy 
Chairman 

Subcommittee  on  Administrative 
Practice  and  Procedure 
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FEA  COMPLIANCE  AND  ENFORCEMENT 


1.  List  for  each  FEA  Region  inquiries  sent  or  referred  to 
the  National  Office  General  Counsel  for  clarification  and/or 
interpretation  of  FEA  Regulations,  guidelines  and  procedures 
in  connection  with  the  Refinery  Audit  and  Review,  Propane, 
Utility  Suppliers,  Crude  Oil  Producers,  Wholesaler/Reseller 
and  Retailer  audit  programs,  and  any  other  FEA  Compliance 
and  Enforcement  programs,  the  dates  on  which  those  inquiries 
were  received  by  the  National  Office  General  Counsel,  and 
the  status  or  disposition  of  each  inquiry. 

2.  What  are  FEA's  procedures  and  guidelines  for  initiation, 
preparation,  issuance,  negotiation  and  settlement  of  a 
Consent  Agreement/Order,  Notice  of  Probable  Violation  and 
Remedial  Order  for  each  of  FEA's  Compliance  and  Enforcement 
Programs — Refinery  Audit  and  Review,  Propane,  Utility 
Suppliers,  Crude  Oil  Producers,  Wholesalers/Resellers  and 
Retailers ,  and  any  other  FEA  Compliance  and  Enforcement 
programs? 

A.  Cite  the  authority  for  each  procedure  and  guideline. 

B.  List  the  date  that  each  procedure  or  guideline  was 
adopted  or  implemented. 

C.  List  each  procedure  and  guideline  that  is  in  writing, 
and  supply  a  copy  of  each  written  procedure  and 
guideline. 

D.  Have  any  of  these  procedures  or  guidelines  been 
revised  since  implementati  on  or  adoption?   If  so, 
outline  the  changes ,  give  the  dates  of  implementation 
and  explain  why  the  changes  were  necessary. 

E.  Have  all  FEA  Regional  Offices  uniformly  applied 
these  procedures  and  guidelines?   If  not,  outline 
Region-by-Region  deviations  from  these  procedures 
and  guidelines  and  state  whether  the  FEA  National 
Office  authorized  these  deviations. 

3.  What  are  FEA's  procedures  and  guidelines  for  audits  in 
in  connection  with  the  Refinery  Audit  and  Review,  Propane, 
Utility  Suppliers,  Crude  Oil  Producers,  Wholesaler/Reseller 
and  Retailer  audit  programs,  and  other  FEA  Compliance  and 
Enforcement  programs? 
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A.  Cite  the  authority  for  each  procedure  and  guideline. 

B.  List  the  date  that  each  procedure  or  guideline  was 
adopted  or  implemented. 

C.  List  each  procedure  and  guideline  that  is  in 
writing  and  please  supply  a  copy  of  each  written 
procedure  and  guideline. 

D.  Have  any  of  these  procedures  or  guidelines  been 
revised  since  implementation  or  adoption?   If  so, 
outline  the  changes,  give  the  dates  of  implementation 
and  explain  why  the  changes  were  necessary. 

E.  Have  all  FEA  Regioanl  Offices  uniformly  applied 
these  procedures  and  guidelines?   If  not,  outline 
Region-by-Region  deviations  from  these  procedures  and 
guidelines  and  state  whether  the  FEA  National  Office 
authorized  these^deviations . 

4.  List  by  each  Region  in  connection  with  the  Refinery 
Audit  and  Review,  Propoan,xUtility  Suppliers,  and  Crude 
Oil  Producers  audit  programs: 

A.  Each  company  chosen  for  audit  and  the  number  of 
auditors  assigned  to  each  company  for  each  audit. 

B.  The  date  on  which  each  audit  was  begun. 

C.  The  status  of  each  audit,  including  the  percent 
of  each  audit  completed. 

D.  Each  audit,  if  any,  which  was  terminated  prior 

to  completion,  with  an  explanation  for  each  termination. 

E.  Each  audit  in  which  no  violation  was  discovered. 

F.  Each  audit  in  which  one  or  more  violations  were 
discovered,  and  for  each  such  audit: 

a)  The  type  of  violation (s)  discovered. 

b)  Audit  computation  of  the  potential  dollar  amount 
of  each  violation. 

c)  The  type  of  complaint  drafted  (Consent  Agreement/ 
Order,  Notice  of  Probable  Violation,  and/or  Remedial 
Order. 

d)  The  date  the  complaint  was  drafted  by  the  auditor (s) 

e)  The  date  or  dates  of  each  instance  in  which  the 
complaint  was  submitted  and  resubmitted  to  Regioanl 
Office  for  review  and  concurrence  and  the  status  and 
disposition  of  each  such  complaint. 
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f)  The  date  or  dates  of  each  instance  in  which  the 
complaint  was  submitted  and  resubmitted  to  National 
Office  for  review  and  concurrence,  and  the  status 
and  disposition  of  each  such  complaint. 

g)  The  date  or  dates  of  each  instance  in  which  the 
complaint  was  returned  to  the  Area  Office  for  revision 
and/or  for  additional  audit  work,  and  the  status  and 
disposition  of  each  such  complaint. 

h)   The  date  on  which  the  complaint  was  issued  to  the 
company  and  the  status  or  disposition  thereof.         ^ 
i)   For  each  complaint  settled^  the  date  on  which  it 
was  settled  j  ar*  '>  c   c>j'   cr.wUo   •**»     _.  <•.  ,  i.-.«  pe-r-i*         aa    -■    __ 

j)   For  each  complaint  settled,  the  dollar  amount  of 

refund,  rollback,  reduction  in  company  "banked"  costs, 

and/or  other  remedy. 

k)   For  each  instance  in  which  a  compromise  on  civil 

penalty  was  sought,  state  the  reason,  and  give  the 

potential  dollar  amount  of  the  civil  penalty. 

1)   For  each  instance  in  which  a  compromise  on  civil 

penalty  was  not  sought,  state  the  reason,  and. give 

the  potential  dollar  amount  of  the  civil  penalty. 

m)   For  each  instance  in  which  a  compromise  on  civil 

penalty  was  reached,  state  the  dollar  amount  collected 

and  give  the  date  of  payment. 

n)   For  each  instance  in  which  a  civil  enforcement 

action  was  taken  or  requested,  give  the  date  on  which 

the  complaint  was  referred  to  the  Justice  Department 

for  prosecution,  and  the  status  or  disposition  of  each 

case,  including  the  dollar  amount  of  civil  penalty 

collected  on  each  case  resulting  from  civil  enforcement 

action. 

o)   For  each  instance  in  which  a  criminal  enforcement 

action  was  taken  or  requested,  give  the  date  on  which 

the  complaint  was  referred  to  the  Justice  Department 

for  prosecution,  and  the  status  or  disposition  of 

each  case,  including  the  dollar  amount  of  criminal 

penalty  collected  on  each  case  resulting  from  criminal 

action. 
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4$.  Who  determines  whether  a  violation  of  FEA  Regulations 
was  intentional  or  unintentional,  what  criteria  and  procedures 
are  used  in  making  that  determination ,^and  are  these  criteria 
and  procedures  applied  uniformly  by  all  FEA  Regional  Offices? 
Please  supply  supporting  documentation. 

5.  Who  determines  whether  to  seek  a  Consent  Agreement/Order, 
issue  a  Notice  of  Probable  Violation  or  issue  a  Remedial  Order, 
what  criteria  and  procedures  are  used  in  making  these 
determinations,  and  are  these  criteria  and  procedures  applied 
uniformly  by  all  FEA  Regional  Offices?,  Please  supply 
supporting  documentation. 

6.  Who  determines  the  nature  and  amount  of  overcharges  to 
be  refunded  for  a  violation  of  FEA  Regulations,  and  the  form 
such  a  refund  should  take  (e.g.,  a  direct  refund,  a  price 
rollback,  a  reduction  in  company  "banked"  costs,  or  other), 
what  criteria  and  procedures  are  used  in  making  that  determina- 
tion, and  are  these  criteria  and  procedures  applied  uniformly 
by  all  FEA  Regional  Offices?   Please  supply  supporting 
documentation.' 

7.  Who  determines  whether  to  seek  a  civil  penalty  or  a 
criminal  penalty  for  a  violation  of  FEA  Regulations ,  what 
criteria  and  procedures  are  used  in  making  that  determination, 
and  are  these  criteria  and  procedures  applied  uniformly  by 
all  FEA  Regional  Offices?   Please  supply  supporting  doucmenta- 
tion. 

8.  Who  determines  whether  to  seek  a  compromise  on  civil 
penalty  in  the  settlement  of  a  violation  of  FEA  Regulations, 
what  criteria  and  procedures  are  used  in  making  that 
determination,  and  are  these  criteria  and  procedures 
applied  uniformly  by  all  FEA  Regional  Offices?   Please  supply 
supporting  documentation. 

9.  Who  determines  the  dollar  amount  in  a  compromise  on 
civil  penalty,  what  criteria  and  procedures  are  used  in 
making  that  determination,  and  are  these  criteria  and  procedures 
applied  uniformly  by  all  FEA  Regioanl  Offices?   Please 

supply  supporting  documentation. 
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10.  Who  determines  which  companies  are  to  be  audited  in 
each  of  FEA's  Compliance  and  Enforcement  programs,  what 
criteria  and  procedures  are  used  in  making  these  determina- 
tions within  each  of  the  programs,  and  are  these  criteria 
and  procedures  applied  uniformly  by  all  FEA  Regional  Offices? 
Please  supply  supporting  documentation. 

11.  What  are  FEA's  procedures  and  guidelines  for  handling 
complaints  from  the  public,  and  are  these  procedures  and 
guidelines  uniformly  applied  by  all  FEA  Regional  Offices? 

A.  Does  FEA  inform  individuals  of  action  taken  and  the 
results  of  their  complaints? 

B.  Are  these  procedures  and  guidelines  in  writing? 
If  so,  please  supply  a  copy. 

12.  What  are  FEA's  National  Office  procedures  and  guidelines 
for  communication  between  National  Office  personnel  and 
Regional  Office  personnel  on  the  direction  and  coordination 
of  programs,  dissemination  and  retrieval  of  program  informa- 
tion, inquiries  on  programs,  and  program  assignments  in 
connection  with  each  of  FEA's  Compliance  and  Enforcement 
programs?   Please  supply  supporting  documentation. 

A.  When  were  these  procedures  and  guidelines  implemented? 

B.  Have  all  FEA  Regional  Offices  complied  with  these 
procedures  and  guidelines?   If  not,  outline  Region-by- 
Region  deviations  from  these  procedures  and  guidelines 
and  explain  why  these  deviations  occurred. 

i/ 

13.  What  are  each  of  the  Regional  Office's  procedures  and 
guidelines  (either  verbal  or  written)  for  communication 
between  Regional  Office  personnel  and  National  Office  personnel 
on  the  direction  and  coordination  of  programs,  dissemination 
and  retrieval  of  program  information,  inquiries  on  programs, 
and  program  assignments  in  connection  with  each  of  FEA's 
Compliance  and  Enforcement  programs?   Please  supply  supporting 
documentation. 

A.   When  were  these  procedures  and  guidelines  implemented? 
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B.   Do  these  procedures  and  guidelines  adopted  by 
each  of  the  Regional  Offices  differ  from  those  adopted 
or  implemented  by  the  National  Office?   If  so,  outline 
these  differences  on  a  Region-by-Region  basis  and 
explain  why  each  of  these  differences  exists. 

14.  Please  provide  figures  for  the  number  of  personnel  in 
the  National  Office  and  in  each  Regional  Office  assigned 

to  each  function  or  office  for  the  following  dates:  July  1, 
1974;  September  30,  1974;  December  31,  1974;  March  31,  1975; 
June  30,  1975  (projected);  and  September  30,  1975  (projected) 

15.  Copies  of  the  following  documents  are  requested: 

A.  A  memorandum  prepared  by  Donald  Clyman,  manager 
of  Program  Development  (in  the  National  Office) , 
entitled  "Operating  Procedures  Between  CARD  and 
Regional  Compliance  Offices"  dated  November  5,  1974, 
and  all  attachments  to  the  memorandum; 

B.  A  description  of  the  mission  and  function  of  the 
Compliance  and  Enforcement  Office  and  each  of  its 
divisions,  and  revisions  to  these  descriptions  since 
June  1,  1974; 

C.  A  copy  of  all  "Narrative  Reports"  on  compliance 
and  enforcement  (weekly  and/or  monthly)  prepared  by 
the  Case  Control  and  Analysis  Division  for  the 
National  Office. 

D.  A  copy  of  the  log  or  logs  kept  by  the  National 
Office  on  Consent  Agreements/Orders ,  Notices  of 
Probable  Violations,  and  Remedial  Orders  in  connection 
with  FEA's  compliance  and  enforcement  programs. 

16.  State  the  precise  functions,  duties,  responsibilities 
and  authority  of  the  National  Office,  the  Regional  Offices, 
and  State  Offices,  respectively,  in  enforcing  FEA's 
allocation  and  price  regulations  and  in  carrying  out 
FEA's  compliance  and  enforcement  activities.   Please  supply 
supporting  documentation. 
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FEDERAL  EXERGY  ADMINISTRATION 

WASHINGTON,  DC.     20461 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 

May  14,  1975 


Honorable  Edward  M.  Kennedy,  Chairman 
Subcommittee  on  Administrative 

Practice  and  Procedure 
Committee  on  Judiciary 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Kennedy: 

Enclosed  are  the  specific  materials  requested  by  your  staff. 
The  specific  issue  treated  in  these  papers  has  to  do  with 
the  division  of  responsibilities  and  authorities  among  FEA' s 
National  Compliance  Office,  regional  administrators,  and 
regional  compliance  directors.   While  the  enclosure  is  a 
complete  set  of  the  documents  requested  by  your  staff,  the 
documents  themselves  do  not  convey  adequately  the  total 
picture  of  the  origin  and  resolution  of  this  issue. 

The  need  to  define  the  responsibilities  and  authorities  with 
more  precision  became  apparent  in  late  1974  during  the 
development  of  FEA's  program  for  implementing  a  redirection 
of  the  compliance  effort.   This  redirection  was  designed  to 
accommodate  to  changed  market  conditions  and  to  the 
congressional  decision  in  December  to  extend  the  Emergency 
Petroleum  Allocation  Act  beyond  its  scheduled  termination 
date  of  February  28,  1975.   Prior  to  the  development  of  this 
plan,  such  issues  had  been  handled  on  an  ad  hoc  basis  with 
effective  arrangements  worked  out  informally  between  the 
national  and  regional  offices. 

To  establish  the  more  formal  delineations  deemed  appropriate 
for  an  extended  program,  the  initial  issue  paper,  dated 
January  28,  was  formulated  by  my  compliance  staff.   This 
paper  was  then  circulated  to  the  interested  offices  in  FEA, 
to  include  the  Office  of  Intergovernmental,  Regional  and 
Special  Programs  (IRSP) .   The  director  of  IRSP,  in  turn, 
circulated  the  paper  to  the  regional  administrators  for  their 
comments,  which  are  included  in  the  enclosure. 
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In  response  to  the  comments  received,  a  second  issue  paper, 
dated  February  7,  was  prepared  and  circulated  in  the  same 
manner.   In  addition  to  the  written  comments,  several  of 
the  regional  administrators  expressed  to  me  during  my  visits 
and  telephone  conversations  with  them  particular  reservations 
about  certain  language  referring  to  "operational  control"  from 
the  National  Office  over  investigations  conducted  by  regional 
personnel.   Accordingly,  I  directed  that  that  language  be 
amended  to  "close  and  continuous  liaison"  and  "detailed 
technical  guidance."   This  change  was  intended  to  make  clear 
that  operational  responsibility  rested  with  the  regional 
administrator,  while  technical  supervision  would  be  provided 
by  the  National  Office  in  complex  cases  to  assure  the  uniform 
application  of  our  regulations  among  all  regions. 

The  revised  issue  paper  was  then  submitted  to  Mr.  Zarb  for 
his  decision.   Because  of  the  lack  of  agreement  among  the 
staff  recommendations  and  in  response  to  the  positions  taken 
by  the  regional  administrators,  Mr.  Zarb  elected  not  to  use 
the  issues  process  as  a  basis  for  resolving  this  matter. 
Rather,  he  directed  that  this  issue  be  resolved  in  a  meeting 
he  had  called  with  the  regional  administrators.   At  that 
meeting,  he  made  it  clear  to  the  regional  administrators  that 
they  reported  to  him,  were  his  representatives  in  their  regions, 
and  were  fully  responsible  for  all  regional  programs.   He  also 
made  it  clear  that,  as  his  principal  assistant  for  compliance 
and  other  regulatory  matters,  I  spoke  for  him  in  my  dealings 
with  the  regional  administrators. 

Subsequent  to  Mr.  Zarb's  comments,  I  spent  approximately  one 
hour  with  the  regional  administrators  discussing  the  details 
of  this  approach,  and  we  developed  a  thorough  understanding 
of  our  respective  roles  in  these  matters. 

It  is  clear  that  the  division  of  responsibilities  and 
authorities  between  the  regional  and  national  offices  was 
subject  to  varying  interpretations  in  the  early  days  of  the 
agency.   It  also  became  clear  to  me  soon  after  I  assumed 
this  position  in  an  acting  capacity  that  we  needed  more 
effective  vehicles  for  communicating  between  the  national 
and  regional  offices.   These  mechanisms,  to  include  my  visits 
to  regional  offices,  regional  administrators'  visits  to 
National,  frequent  telephone  conversations,  and  frequent 
exchanges  of  personal  correspondence,  have  consistently 
improved. 
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To  further  clarify  the  matters  involved  with  respect  to 
all  FEA  programs,  Mr.  Zarb  directed  early  in  March  the 
development  of  a  comprehensive  regional  operations  plan. 
Mr.  John  Askew,  acting  as  a  special  assistant  reporting 
directly  to  Mr.  Zarb,  visited  each  of  the  ten  regions  and 
reviewed  their  operations  in  detail.   He  and  I  had  numerous 
conversations  on  his  findings  and  on  my  perception  of  the 
relationship  between  the  regions  and  the  National  Office. 
Out  of  those  and  similar  efforts  with  the  other  assistant 
administrators  and  office  directors,  a  draft  regional 
operations  plan  was  developed  and  circulated  to  the  regional 
administrators  for  comment.   These  comments  are  now  being 
received  and,  while  they  do  not  reflect  unanimity,  are 
constructive  and  helpful.   A  revision  of  the  draft  plan  will 
be  completed  in  the  near  future  after  consideration  of  these 
comments,  and  it  is  our  objective  to  implement  a  formal 
regional  operations  plan  by  July  1,  1975. 

Finally,  I  am  pleased  to  learn  that  after  our  meeting  with 
you  on  April  30,  1975,  there  appear  to  have  been  no  further 
procedural  problems  associated  with  the  visit  of  your  staff 
to  the  FEA  Regional  Office  in  Dallas. 

I  hope  this  information  has  been  helpful. 

Sir*o&rely, 

nwmL 

-Gorman  C.  Smith 
Assistant  Administrator 
Regulatory  Programs 

Enclosure 
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SUBCOMMITTEE; 


TUNHET.  CALIF.  NATHAN  LEVENTHAL,  I 

^Cmiefc  J&ictlee;  Jtbcnalc 

COMMITTEE  ON  THE  JUDICIARY 
SUBCOMMITTEE  ON 
ADMINISTRATIVE  PRACTICE  ANO  PROCEDURE 
ISUANT  TO  SEC.  I,  S.  RES.  M.  MO  CONORES3) 

Washington.  D.C.    20510 


May  17,  1975 


Mr.  Elmer  B.  Staats 
Comptroller  General  of 

the  United  States 
Washington,  D.C.   205^8 

Dear  Mr.  Staats: 

The  Subcommittee  on  Administrative  Practice 
and  Procedure  is  conducting  an  inquiry  into  the 
compliance  and  enforcement  processes  of  the 
Federal  Energy  Administration.   I  know  that  the 
General  Accounting  Office  has  been  examining 
a  number  of  PEA  activities  in  this  area,  and 
has  focused  on  many  of  the  specific  issues  we 
will  be  reviewing  during  the  course  of  our  own 
inquiry.   I  am  hopeful  that  we  can  coordinate 
our  efforts  with  those  of  your  staff,  who  have 
been  extremely  helpful  and  cooperative  in  the 
past,  and  that  we  can  obtain  the  benefit  of  GAO's 
examiniation  and  analyses  of  matters  of  mutual 
interest. 

In  connection  with  our  preparation  for 
forthcoming  hearings ,   it  would  be  most  helpful 
if  the  General  Accounting  Office  could  furnish 
the  information  requested  in  the  enclosed  schedule. 
If  convenient  for  you,  it  also  would  be  helpful 
if  this  information  would  be  forwarded  to  the 
Subcommittee  incrementally  as  it  becomes  available 
While  many  of  these  questions  appear  detailed 
and  complex,  I  understand  that  GAO  has  been  address- 
ing many  of  the  issues  raised  in  them.   Therefore, 
I  am  hopeful  that  your  responses  will  not  require 
substantial  additional  investigation. 
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I  want  to  thank  you  for  your  cooperation 
in  assisting  this  Subcommittee  and  its  staff. 
If  any  questions  should  arise,  please  have 
your  staff  contact  Mr.  Jim  Michie  at  224-5617. 


Edward  M.  Kennedy 
Chairman 

Subcommittee  on  Mministrative 
Practice  and  Procedure 


Enclosure 
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FEA  COMPLIANCE  AND  ENFORCEMENT 


1.  Has  FEA  suffeciently  strengthened  its  compliance  and 
enforcement  effort  in  order  to  adequately  assure  substan- 
tial compliance  with  FEA's  pricing  regulations?  If  not, 
please  outline  what  GAO  believes  is  needed  in  each  of  the 
C  &  E  programs  in  order  to  effect  substantial  compliance 
with  the  regulations . 

2.  What  is  GAO's  evaluation  of  FEA's  Refinery  Audit 
Review  Program,  Crude  Oil  Producer  Audit  Program,  and 
Utilities  Audit  Program  as  each  of  these  programs  currently 
operates? 

3.  Please  list  the  substantive  issues  relating  to  the 
adequacy  of  FEA  regulations  regarding  C  &  E  activities 
which  remain  unresolved,  and  the  dates  on  which  these 
issues  were  first  raised  within  FEA.   Please  list  the 
dollar  amounts  (or  estimates)  of  potenital  violations 
relating  to  each  of  these  unresolved  issues. 

4.  Please  describe  each  of  the  organizational  disputes 
within  FEA  that  have  hindered  audit  work  on  the  Refinery 
Audit  Review,  Crude  Oil  Producer,  and  Utilities  audit 
programs,  and  supply  the  dates  (or  approximate  dates) 

on  which  these  disputes  arose  and  when  they  were  resolved 
(if  they  were  resolved). 

5.  Please  list  company-by-company  those  audits  of  refiner 
operations  that  were  completed  and  those  that  were  not 
completed  under  the  RARP  "audit  cycle  system".   Please 
list  for  each  refinery  the  percentage  of  completion  of 
those  audits  not  completed. 

6.  Please  outline  the  problems  experienced  by  FEA  in  its 
efforts  to  redeploy  staff  among  regional  offices  and  to 
recruit  additional  investigators  and  auditors  technically 
qualified  for  the  more  complex  Refinery  Audit  Review, 
Crude  Oil  Producer,  and  Utilities  audit  programs. 

7.  When  and  where  will  FEA  obtain  the  additional  investi- 
gators and  auditors  which  FEA  has  said  it  will  assign  to 
the  Utilities  Audit  Program? 

8.  Will  current  staffing  levels  authorized  by  FEA  for 
refinery  audit  teams  provide  for  adequate  and  effective 
audits?  If  not,  please  outline  what  levels  GAO  believes 
are  needed. 
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9,.  What  is  GAO's  estimate  on  how  long  it  will  take  for 
each  of  the  RARP  teams  in  their  respective  companies  to 
adequately  perform  audits  on  all  20  of  the  audit  modules? 

10.  What  is  GAO's  evaluation  of  the  new  module  audit 
system  for  RARP? 

11.  Would  it  be  good  practice  and  procedure  to  set  time 
deadlines  for  completion  of  each  of  the  RARP  audit  modules? 

12.  Is  PEA  experiencing  delays  in  processing  enforcement 
actions?  If  so,  please  cite  the  reasons  for  these  delays. 

13.  Please  list  company-by-company  the  dollar  amounts 
(or  estimates)  of  potential  violations  for  each  of  the 
pending  enforcement  actions  (NOPV'S,  Remedial  Orders  and 
Compliance  Agreement/Consent  Orders)  in  the  Refinery  Audit 
Review,  Crude  Oil  Producer,  and  the  Utilities  audit  programs, 
and  please  identify  the  issues  involved  and  supply  the  date 
that  each  of  these  potential  violations  were  identified. 

14.  What  is  the  current  estimation  the  overall  dollar 
amount  of  potential  violations  in  each  of  FEA's  compliance 
and  enforcement  programs?   If  the  estimates  on  any  of 
these  programs  are  not  obtainable,  please  explain  why. 

15.  What  is  GAO's  evaluation  of  FEA's  system  of  establish- 
ing priorities  among  its  compliance  and  enforcement  programs, 
and  within  each  of  its  compliance  and  enforcement  programs? 

16.  Please  list  the  areas  within  FEA's  overall  compliance 
and  enforcement  effort,  and  the  areas  within  each  of  FEA's 
compliance  and  enforcement  programs,  where  policy,  .guide- 
lines, procedures  and/or  criteria  are  unclear  or  non-existent, 
and  outline  how  these  inadequacies  in  policy,  guidelines, 
procedures  and/or  criteria  affect  each  of  FEA's  compliance 
and  enforcement  programs. 

17.  Please  indicate  the  major  problems  in  FEA's  Propane 
and  Wholesalers /Resellers  and  Retailers  audit  programs. 

18.  Please  indicate  the  major  problems  in  the  development, 
implementation  and  enforcement  of  FEA's  transfer  pricing 
regulations,  and  in  FEA's  regulation  of  the  price  charged 
for  natural  gas  liquids  produced  by  natural  gas  plants, 
such  as  propane,  butane,  and  natural  gasoline. 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON.  DC.     20461 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


Honorable  Edward  M.  Kennedy  "  .   "  u/^ 

Chairman  » 

Subcommittee  on  Administrative 

Practice  and  Procedure 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Mr.  Chairman: 

This  is  in  reply  to  your  letter  of  April  23,  1975,  to 
Mr.  Zarb  requesting  the  submission  of  detailed  and 
specific  information  regarding  the  Federal  Energy 
Administration's  (FEA)  Compliance  Program.   I  apologize 
for  the  delay  in  providing  this  answer  and  assure  you 
that  we  will  make  every  effort  to  be  more  timely  in 
our  future  responses. 

You  will  recall  that  I  transmitted  a  series  of  documents 
to  you  on  May  14  which  related  to  clarification  of  the 
roles  of  the  Regional  and  National  Compliance  Offices. 

In  addition,  on  May  16,  I  related  to  Mr.  Kaufman  that 
the  volume  and  detail  of  material  requested  on  FEA's 
compliance  activities  was  quite  extensive  and  that  it 
was  doubtful  whether  we  could  meet  the  deadline  set 
forth  in  your  letter  of  April  23.   Our  ability  to 
provide  a  complete  response  to  the  subcommittee's 
request  has  been  further  complicated  because  much  of 
the  information  has  to  be  obtained  from  FEA  field 
offices  located  throughout  the  Nation. 

Nevertheless,  our  National  Compliance  Office  has  made 
available  to  Mr.  Michie  voluminous  material  which 
answers  most  of  the  questions  contained  in  your  letter 
under  2C,  3C,  12,  14,  15A,  15B,  15C,  and  15D.   (See 
attached  list  dated  May  27,  1975). 
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Enclosed  herewith  is  additional  information  which 
responds  to  most  of  questions  2A,  2B,  2D,  3A,  3B, 
3D,  4A,  5,  6,  7,  8,  9,  10,  11,  and  16. 

Additional  data  responding  to  these  and  other  questions 
is  now  being  received  from  our  various  field  Compliance 
Offices.   We  will  forward  this  extensive  field  material 
in  incremental  fashion  as  it  is  received  beginning 
Monday,  June  2,  1975. 

I  regret  the  delay  which  has  occurred  and  accept  full 
responsibility  for  it.  Please  be  assured  that  it  is 
not  occasioned  by  indifference  to  the  subcommittee's 
desires,  but  rather  by  the  magnitude  of  the  workload 
imposed  on  the  staff  by  attempting  to  simultaneously 
respond  to  eight  Congressional  Committee  inquiries 
regarding  varying  aspects  of  FEA ' s  Compliance  Program. 

Sin<%fely, 

^Gorman  C.  Smith 
Assistant  Administrator 
Regulatory  Programs 

Enclosures  (2) 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  D.C.     20-161 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


May  30,  1975 


MEMORANDUM  TO  DEL  FOWLER 
FROM:         GORMAN  SMITH 


It  is  reported  to  me  that  certain  persons  in  your  region 
may  not  be  complying  fully  with  the  terns  of  the  agreement 
worked  out  between  Senator  Kennedy  and  Mr.  Zarb  as  set 
out  in  ny  May  2,  1975,  memorandum. 

Specifically,  certain  employees  or  former  employees  of 
Region  VI  believe  that  repeated  questioning  about  the 
number  of  times  and  most  recent  date  of  interviews  with 
the  Subcommittee  staff  is  improper. 

Would  you  please  call  to  the  attention  of  your  supervisors 
and  inform  all  of  your  employees  of  the  provision  of  Item 
No.  6  in  Senator  Kennedy's  letter  to  Mr.  Zarb  of  May  1, 
1975,  and  take  such  other  action  as  may  be  required  to 
assure  that  all  FEA  supervisory  personnel  abide  by  the 
pro'.T-sions  set  out  in  Senator  Kennedy's  letter  of  May  1 
and  my  memorandum  of  May  2,  1975. 


bec:      Tom  Susman 


56-499  O  -  75 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON.  D.C.     20461 


OFFICE  OF  THE  ASSISTANT  ADMIN'ISTRATOR 


JUN  2  1975 

Honorable  Edward  M.  Kennedy 
Chairman , 
Subcommittee  on  Administrative 
Practice  and  Procedure 
Committee  on  the  Judiciary- 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Mr.  Chairman: 

This  is  a  further  response  to  your  letter  of  April  23,  1975  in 
which  you  requested  certain  information  about  the  compliance  and 
enforcement  program  of  the  Federal  Energy  Administration.   As 
noted  in  my  letter  to  you  dated  May  29,  I  had  previously  trans- 
mitted to  Mr.  Michie,  on  May  27,  material  which  answered  questions 
2C,  3C,  12,  14,  15A,  15B,  15C  and  15D.   The  May  29  letter  furnished 
additional  information  in  response  to  questions  2A,  2B,  2D,  3A, 
3B,  3D,  4A,  5,  6,  7,  8,  9,  10,  11  and  16. 

The  purpose  of  this  letter  is  to  respond  to  the  remaining  questions 
and,  in  certain  instances,  amend  answers  furnished  in  my  letter  of 
May  29  to  include  information  subsequently  received  from  FEA's 
Regional  Offices.   These  amendments  occur  in  the  answers  to  ques- 
tions 2,  3,  5,  8  and  9. 

Your  attention  is  invited  to  the  fact  that  some  materials  contain 
information  related  to  audit  and  investigation  techniques  and  on- 
going investigations,  disclosure  of  which  could  seriously  hamper 
compliance  and  enforcement  efforts  and  jeopardize  cases  in  progress. 
We  therefore  respectfully  request  that  such  information  be  treated 
as  confidential  and  used  only  by  members  of  the  Subcommittee  and 
staff  as  necessary  for  their  deliberations.   The  pages  which 
contain  information  which  should  not  be  disclosed  outside  the 
Subcommittee  are  clearly  marked  with  the  words  "Limited  Official 
Use." 

As  stated  in  my  letter  of  May  29,  the  delay  in  responding  to  your 
original  letter  has  been  occasioned  in  part  by  the  enormity  of  the 
effort  to  collect  the  supporting  information  from  the  Regional 
Offices.   Much  of  this  information  has  not  been  previously  reported 
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in  the  form  requested.   While  working  to  assemble  the  information 
to  respond  to  your  request,  my  staff  has  also  been  required  to 
undertake  similar  efforts  on  behalf  of  other  committees  of  the 
Congress . 

Beyond  collecting  the  information  and  answering  your  questions, 
members  of  my  staff  have  had  numerous  discussions  with  members 
of  your  subcommittee  staff  to  answer  their  questions  and  provide 
additional  information  requested.   In  addition,  the  subcommittee 
staff  has  been  afforded  full  access  to  the  files  of  both  our 
National  and  Regional  Offices. 

I  hope  that  our  delay  in  answering  your  inquiry  has  not  unduly 
hampered  your  subcommittee's  study  of  FEA's  compliance  and 
enforcement  program.   Should  you  need  additional  information, 
we  will  be  happy  to  provide  it. 


ely , 


tyl0*(l 


Gorman  C.  Smith 
Assistant  Administrator 
Regulatory  Programs 


Enclosures 
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SUBCOMMITTEE. 


^ICnUeb  J£>lctle&  Senate 

COMMITTEE  ON  THE  JUDICIARY 


SUBCO 
DMINISTRATIVE  PF 
fPORSUANT  TO  SEC.  3 

MMITTEE  ON 
ACTICE  AND  PROCEDURE 

WASHINGTON 

D.C. 

20510 

June  3,  1975 


Honorable  Frank  G.  Zarb 

Administrator 

Federal  Energy  Administration 

Washington,  D.C.  20461 

Dear  Mr.  Zarb: 

I  am  writing  to  invite  you  to  testify  at  the  hearing 
of  the  Subcommittee  on  Administrative  Practice  and  Procedure 
on  June  20,  concerning  FEA 's  compliance  and  enforcement 
activities . 

We  will  also  obtain  testimony  from  several  FEA  officials 
and  employees  at  the  national  and  regional  levels .   I  have 
asked  the  Subcommittee  staff  to  provide  your  staff  with  a 
full  briefing  in  advance  of  the  hearing  as  to  the  witnesses 
who  will  be  called  and  the  subjects  to  be  discussed. 

In  this  connection,  you  will  recall  that  at  our 
meeting  on  April  30  we  discussed  procedures  for  contacts 
between  Subcommittee  staff  and  employees  in  FEA  Region  VI. 
These  procedures  were  spelled  out  in  my  letter  to  you  the 
following  day. 

It  has  come  to  my  attention  that  since  the  Subcommittee 
staff  completed  its  visit  to  Region  VI,  a  number  of  regional 
employees  have  been  questioned  by  regional  officials  as  to 
whether  the  Subcommittee  staff  had  subsequently  been  in  contact 
with  them,' what  the  content  of  any  such  contacts  or  discussions 
was,  and  whether  the  employees  had  been  asked  to  testify  at  our 
hearings.  While  FEA  officials  should  have  every  reasonable 
ODoortunity  to  stay  informed  of  our  inquiry,  I  feel  that  such 
specific  questioning  of  Region  VI  employees  was  contrary  to  our 
understanding,  and  Subcommittee  counsel  expressed  this  concern  to 
your  staff  last  week.  More  importantly,  it  now  appears  that  the 
questioning  has  in  fact  had  an  inhibiting  effect  on  the  willing- 
ness of  some  regional  employees  to  communicate  openly  with  the 
Subcommittee  or  to  testify  at  a  Subcommittee  hearing. 
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I  know  that  there  are  occasional  breakdowns  of  communi- 
cation in  an  agency  as  large  as  FEA,  but  you  can  understand 
my  interest  in  our  most  effectively  obtaining  information  for 
our  inquiry  while  ensuring  full  protection  against  sanction 
or  retaliation  for  all  FEA  employees  who  communicate  with  the 
Subcommittee  or  participate  in  the  hearing. 

In  light  of  this  potential  problem,  it  would  be  useful 
if  I  could  obtain  your  personal  reassurance  that  all  FEA 
employees  who  wish  to  testify  before  the  Subcommittee  will  be 
encouraged  to  do  so  by  FEA  and  that  no  disciplinary  or  other 
adverse  action  or  sanctions  of  any  kind  will  be  taken  against 
any  FEA  emDloyee  for  testifying  or  for  communicating  with  or 
supplying  information  to  the  Subcommittee. 

I  will  look  forward  to  hearing  from  you  and  am  glad 
we  will  have  the  benefit  of  your  testimony  on  the  20th. 


Sincerely 


Edward  M. 
Chairman 
Subcommittee  on  Rrhntnj-af rative 
Practice  and  Procedure 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC.     20461 


JUN  1 0 1975 


OFFICE  OF  THE  ADMINISTRATOR 


MEMORANDUM  TO:   All  FEA  Employees 


FROM:   Frank  G.  Zarb 
Administrator 


SUBJECT:   Cooperation  with  Congressional 
Inquiries 


As  many  of  you  know,  the  FEA  and  virtually  all  of  its  pro- 
grams are  the  subject  of  intense  review  by  several  different 
committees  and  subcommittees  of  Congress  and  by  Congress1 
auditing  arm,  the  General  Accounting  Office.   Many  of  you 
have  perhaps  already  been  called  to  testify  before  Congres- 
sional committees,  have  been  contacted  by  committee  or  GAO 
investigators,  .or  have  helped  prepare  responses  to  Congres- 
sional inquiries. 

The  purpose  of  this  memorandum  is  to  advise  you  that  it  is 
the  policy  of  this  agency  to  cooperate  as  fully  as  practi- 
cable with  any  responsible  Congressional  inquiry  or  inves- 
tigation. That  means,  among  other  things,  that  you  are  free 
to  talk  to  any  Congressional  investigator  about  your  job  or 
about  the  FEA,  and  you  have  my  assurance  that  the  FEA  will 
not  in  any  way  penalize  .you  because  you  have  done  so,  with 
or  without  your  supervisor's  permission. 

There  are,  however,  some  common-sense  ground  rules  you  should 
follow  in  talking  with  Congressional  investigators.   First, 
you  should  make  certain  that  he  or  she  is  in  fact  working 
for  a  Congressional  committee  or  the  GAO. 

Second,  to  the  extent  possible  the  information  you  provide 
should  be  based  on  personal  knowledge,  not  speculation.   If 
you  are  expressing  an  opinion,  make  sure  the  investigator 
knows  it  is  an  opinion  rather  than  fact. 

Third,  do  not  give  any  investigator  copies  of  documents 
except  in  accordance  with  instructions  from  your  supervisor, 
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and  only  with  his  or  her  knowledge  and  approval.   Ordinarily, 
the  FEA  will  give  Congressional  committees  and  the  GAO  copies 
of  documents  from  our  files,  provided  that  we  first  receive 
a  request  in  writing  and  arrangements  can  be  worked  out  to 
insure  proper  handling  of  confidential  information.   If  you 
receive  a  request  for  any  document,  communicate  that  request 
to  your  supervisor,  who  will  advise  you  as  to  how  to  proceed. 

Finally,  if  you  are  asked  to  testify  before  a  Congressional 
committee,  you  are  completely  free  to  accept  the  invitation. 
You  should  report  such  an  invitation  and  your  expected  area 
of  testimony,  if  you  know,  to  your  supervisor,  who  in  turn 
is  to  report  it  to  the  appropriate  Congressional  liaison 
person  in  Washington.   If  you  would  prefer  not  to  testify 
or  if  you  want  guidance  or  advice  on  your  testimony,  you 
should  contact  your  supervisor  or  a  member  of  FEA's  legal 
staff. 

In  most  instances,  Congressional  investigators  and  GAO 
employees  have  good  working  relations  with  FEA  and  have  con- 
ducted their  investigations  in  a  responsible  fashion.   How- 
ever, in  some  ieolated  instances  tactics  have  been  used  that 
amount  to  improper  harrassment  of  FEA  employees.   There- 
fore, while  you  are  hereby  directed  to  be  as  cooperative  as 
practicable  with  Congressional  investigations,  there  is  a 
limit  to  how  far  you  are  required  to  go.   For  example,  since 
it  is  the  policy  of  FEA  that  you  may  meet  privately  with 
Congressional  investigators  in  your  office  or  elsewhere  during 
working  hours,  it  is  not  necessary  that  you  comply  with  re- 
quests to  meet  with  them  after  business  hours  or  at  locations 
that  are  inconvenient  to  you,  unless,  of  course,  you  want  to. 
Moreover,  you  are  not  required  to  spend  so  much  time  with 
investigators  that  your  ability  to  do  your  other  assigned 
work  is  jeopardized.   If  you  feel  that  a  Congressional 
investigator  is  unduly  imposing  on  your  time  or  is  other- 
wise harrassing  you,  please  advise  your  supervisor,  who  is 
directed  to  relate  that  information  to  the  appropriate  Con- 
gressional liaison  official  in  Washington. 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  D.C.     20461 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


Honorable  Edward  M.  Kennedy- 
Chairman 
Subcommittee  on  Administrative 

Practice  and  Procedure 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Mr.  Chairman: 

On  June  2,  1975  I  submitted  to  you>a  comprehensive  report 
in  response  to  your  letter  of  April  23,  1975.   Question 
number  four  in  this  report  included  considerable  informa- 
tion on  the  status  of  numerous  cases  that  are  either  in 
process  or  have  been  completed  by  the  regional  offices . 
You  will  note  that  in  our  answer  to  Question  four  we 
stated  that  in  some  instances  information  was  missing 
and  that  there  were  a  few  inconsistencies. 


In  order  to  be  more  responsive  to  your  request,  we  have 
reviewed  the  data  included  in  Question  four  and  have 
made  several  corrections  which  we  feel  would  benefit  the 
Subcommittee's  efforts.   Enclosed  is  a  complete  set  of 
tables  for  Question  four  with  our  corrections.   We  are 
also  submitting  an  additional  enclosure  that  will  further 
clarify  some  of  the  terms  used  and  that  will  describe  the 
method  of  presentation  of  the  information  received  from 
the  regions . 

As  with  the  prior  submissions,  we  respectfully  invite  your 
attention  to  the  confidentiality  of  information  relating 
to  cases  in  process  which  is  contained  in  this  material 
and  marked  "Limited  Official  Use." 

I  trust  that  members  of  your  Subcommittee  have  been  provided 


all  of  the  information  they  have  re 
staff  and  as  I  stated  before  wil 
additional  information  you  may  r 


sted  from  the  Compliance 
appy  to  provide  any 


C.  Smil 
'Ass'istant  Administrator 
Regulatory  Programs 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC      20461 

June    19,    1975 


OFFICE  OF  THE  ADMINISTRATOR 


Honorable  Edward  M.  Kennedy 
U.  S.  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Kennedy: 

I  appreciated  very  much  the  opportunity  to  appear  today 
before  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Senate  Judiciary  Committee.   The  courteous 
reception  and  the  incisive  questions  of  the  Subcommittee 
members  were  very  much  appreciated. 

As  I  noted  in  my  testimony  and  during  the  question-and- 
answer  period,  FEA's  compliance  program  has  experienced 
some  delays  and  problems,  partly  due  to  the  initial 
temporary  life-span  of  the  regulations,  partly  due  to  the 
administrative  complexities   inherent  in  establishing  any 
program  of  the  magnitude  necessary  to  oversee  petroleum 
regulations  and  enforce  their  provisions,  and  partly  due 
to  legal  and  other  factors  beyond  our  control. 

Improvements  in  the  compliance  program  have  been  made,  are 
being  made,  and  will  continue  to  be  made  wherever  changes 
in  procedure  or  practice  can  help  us  to  accomplish  the 
stated  objectives  of  the  Emergency  Petroleum  Allocation  Act 
more  efficiently  and  equitably. 

In  spite  of  the  fact  that  there  have  been  shortcomings  in  the 
program,  I  feel  that  the  frack  record  of  the  past  six  months 
shows  significant  progress  both  in  developing  a  better  set 
of  rules  of  compliance  and  in  being  more  effective  in  enforcing 
those  rules. 
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I  am  attaching  for  the  Subcommittee's  record  a  summary  of 
compliance  actions  over  the  past  six  months  which  indicates 
some  of  the  major  steps  taken  by  FEA  to  assure  compliance 
with  regulations.   I  hope  that  the  summary  will  assist  the 
members  of  the  Subcommittee  in  assessing  the  results  of  FEA's 
compliance  program  to  date.   I  also  hope  that  it  will  demon- 
strate my  personal  commitment,  and  FEA's  commitment  as  an 
agency,  to  vigorous  and  fair  enforcement  of  Federal  regula- 
tions . 


Sincerely, 


Attachment 
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June  19,  1975 
SOME 


COMPLIANCE  ACTIONS  IN  THE  LAST  SIX  MONTHS 


December 

e   Announced  at  first  staff  meeting  my  commitment  to  a 
vigorous  compliance  program. 

»   Set  up  briefing  on  the  status  of  compliance  program. 

9   Learned  of  plans  to  reduce  staffing  for  compliance; 

directed  immediate  floor  on  compliance  staffing  levels. 

9   Directed  evaluation  of  adequacy  of  staffing  levels. 

•  Directed  preparation  of  Compliance  Action  Plan  for 
timely  completion  of  redeployment  among  program  areas. 

January 

•  Approved  Compliance  Action  Plan. 

•  Secured  from  Civil  Service  Commission  ruling  on  reemployment 
rights  (required  to  implement  Compliance  Action  Plan) . 

9      Issued  instructions  to  regions  on  personnel  procedures 
to  effect  redeployment. 

o   Advertised  vacancies  in  gaining  regions. 

9   Forwarded  to  White  House  nomination  for  Assistant  Admin- 
istrator in  charge  of  compliance  and  other  regulatory 
activities. 

»   Directed  preparation  of  overall  compliance  strategy. 

9     Directed  preparation  of  issue  paper  on  national  versus 
regional  responsibilities  and  authorities  for  compliance. 

«   Approved  20  percent  increase  in  size  of  regional  general 
counsel  staff  to  support  compliance. 

»   Met  with  Regional  Administrators  to  urge  more  vigorous 
compliance  activity. 

®   Initiated  utilities  supplier  project. 

o   Initiated  audits  of  crude  independent  producers. 

o   Conducted  training  in  producer  audits  at  conference  in 
Kansas  City. 
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o    Conducted  briefing  on  propane  investigations  for  directors 
of  Compliance  and  Enforcement  in  Houston. 

o         Issued  utilities  investigation  program  guidelines. 

«    Drafted  instruction  for  transfer  pricing  report. 

February 

a         Developed  training  course  for  utilitites  investigation. 

»    Completed  and  distributed  new  auditor/investigator  handbooks. 

©    Conducted  auditor/investigator  intensive  training  course  in 
Dallas. 

•  Issued  instructions  on  how  to  apply  equal  application  rule 
to  refiners. 

9        Directed  regions  that  C&E  positions  would  not  be  diverted 
to  other  FEA  programs. 

•  Revised  refinery  audit  approach  to  incorporate  discrete  modules 
as  opposed  to  a  single  comprehensive  audit. 

o    Organized  task  forces  to  conduct  comprehensive  review  of  allocation 
and  pricing  regulations  to  identify  changes  in  case  of  future 
shortages. 

o        Hired  special  assistant  to  concentrate  on  survey  of 
regional  operations. 

q        Began  review  of  basic  refiners'  reporting  forms. 

March 

o    Issued  instructions  to  improve  FEA  and  Customs  cooperation  on 
investigation. 

•  Issued  supplement  to  utilities  investigation  guide. 
»    Issued  refinery  audit  modules. 

o    Issued  instructions  on  utilities  reporting  requirements. 
»   Began  audit  of  jet  fuel  sales  to  Department  of  Defense. 
&        Conducted  basic  refiner  audit  course  in  Atlanta. 
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©   Conducted  basic  auditor/investigator  courses  at  Dallas 
and  Kansas  City. 

o   Eegan  development  of  entitlements  training  course. 

®   Initiated  study  of  compliance  implications  of  gasoline 
rationing. 

e»   Formed  separate  Office  of  Compliance  in  the  General  Counsel. 

«»   Directed  development  of  comprehensive  Regional  Operation 
Plan  and  Headquarters  Operation  Plan  to  serve  as  basic 
management  structure  for  all  FEA  programs. 

•  Met  with  Regional  Administrators;  issued  instructions  on 
relationships  between  Regional  Administrators  and 
Assistant  Administrator  for  Regulatory  Programs. 


April 

o   Implemented  pilot  program  of  systematic  sample  selection 
for  compliance  targeting  in  wholesale/retail  sectors  in 
Region  II. 

»   Initiated  revision  of  basic  compliance  reporting  forms. 

9      Expanded  staff  in  utilities  investigation. 

o      Issued  instructions  on  use  of  notices  of  probable  vio- 
lations . 

®   Conducted  basic  refiner  audit  course  in  Dallas. 

o   Began  development  of  advanced  RARP  seminars  and  NGL 

training  course  in  anticipation  of  NGL  enforcement  effort. 

a   Senate  confirmed  Deputy  Administrator  and  Assistant 
Administrator  in  charge  of  compliance  and  other  regu- 
latory programs . 

s   Issued  guidelines  on  application  of  class  of  purchaser 
ruling. 
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May 

a    Directed  a  significant  expansion  of  utilities  investigation. 

■a         Drafted  and  circulated  for  comment  Regional  Operation  Plan. 

©    Conducted  first  of  a  series  of  on-site  review  of  regional 
compliance  programs  with  national  office  team. 

o    Distributed  revised  chapters  of  compliance  manual  for 
review  and  comment. 

9        Conducted  three-day  meeting  with  regional  compliance  directors 
in  Atlanta. 

»    Issued  six  revised  and  expanded  refinery  audit  modules. 

©    Conducted  basic  refiner  audit  course  in  Dallas. 

©    Submitted  nominations  to  White  House  for  Deputy  Administrator 
and  Assistant  Administrator  for  Management  and  Administration. 

•  Directed  hiring  of  50  additional  compliance  personnel  by 
July  1. 

•  Issued  proposed  rulemaking  to  provide  for  consent  orders 
aid'procedural  regulations. 

o    Received  initial  data  for  implementation  of  transfer  pricing 
ruling. 

9        Issued  guidelines  on  collateral  investigations  for  utilities 
project. 

•  Requested  explanation  for  staffing  shortages  in  regional 
compliance  programs. 

o    Sent  team  from  Management  and  Administration  to  Dallas  to 
resolve  budgetary  problems. 

a        Requested  GAO  review  and  evaluation  of  utilities  investigation. 

a    Requested  regional  administrators'  comments  on  regional 
organization  of  operations  and  compliance. 
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JUNE 

»      Sent  team  from  Management  and  Administration  to  San  Francisco 
to  resolve  staffing  and  budgetary  problems. 

•  Completed  draft  of  Headquarters  Operation  Plan. 

»   Executed  specific  delegations  of  authority  to  regional 
administrators . 

a      Directed  preparation  of  comprehensive  analysis  of  compliance 

manpower  requirements,  priorities,  and  staffing  recommendations . 

«   Prepared  interim  report  to  OMB  for  additional  staffing  of 
470  positions  for  compliance  program. 

0      Directed  preparation  of  contingency  plan  for  enforcement 
at  retail  level. 

«   Received  recommendations  for  reorganization  and  expansion  of 
national  compliance  office. 

0      Received  amendment  to  continuing  resolution  to  support 
increased  compliance  effort  pending  FY  76  appropriations. 

January  through  June 

•  Issued  29  rulemakings,  21  interpretations,  and  6  rulings 
on  FEA  regulations. 

fi      Issued  49  separate  items  of  guidance  from  national  office 
to  field  staff  on  compliance  programs. 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC.     20461 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


Honorable  Edward  M.  Kennedy 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Kennedy: 

Thank  you  for  your  letter  of  June  26,  19  75.   I  appreciate 
very  much  your  thoughtf ulness  in  sending  it. 

Please  be  assured  that  I  share  your  view  on  the  importance 
of  our  compliance  program.   While  the  process  of  responding 
to  your  questions  and  preparing  for  the  hearings  was  not 
any  fun,  it  was  a  very  useful  undertaking.   We  now  know 
more  than  we  did  about  what  needs  to  be  done  and  have  an 
increased  sense  of  urgency  in 'getting  on  with  a  major 
improvement  of  our  program. 

The  first  tangible  results  of  our  staffing  initiatives 
described  at  your  hearings  are  already  evident.   Today  the 
first  increment  of  new  auditors  for  our  field  staff  will 
come  onto  FEA's  rolls.   They  will  be  followed  in  the  next 
few  weeks  by  a  substantial  augmentation  that  will  increase 
our  capabilities.   We  have  also  continued  action  on  a  number 
of  initiatives  to  improve  our  efficiency. 

I  look  forward  to  continuing  to  work  with  .your  highly 
competent  staff  as  we  press  on  with  our  improvement  program. 
I  think  your  staff  deserves  a  "well  done"  for  the  unusually 
thorough  manner  in  which  they  conducted  their  investigation 
and  for  their  focus  on  real  issues  as  opposed*  to  "witch  hunts. 
They  earned  the  respect  and  high  regard  of  me  and  my  staff  in 
the  course  of  their  work. 

Thank  you  again  for  your  interest  in  our  program. 

Sin/fQely, 


'&SUMH. 


>rman  C.  Smith 
Assistant  Administrator 
Regulatory  Programs 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  D.C      2>,6l 


FEB  10.1975 


_'_r.    F.obert  W.    Mitchell 
P.egicnal  Administrator 
Federal  Energy  Administration 
15  0   Causeway  Street 
Boston,    Massachusetts      '?2114 

Dear   3ob: 

For  seme  time  --  ever  since  late  spring  1974  —  the  Federal 
Energy  Administration  has  been  schizophrenic  about  its 
regulatory  programs.   The  Administration's  policy  has  been 
that  we  would  deregulate  the  petroleum  industry  as  soon  as 
Congress  would  let  us.   Budget  and  staffing  decisions  for 
regulatory  programs  have  been  made  with  that  policy  in  mind. 
3eing  a  firm  believer  in  the  virtues  of  a  market  system  -- 
even  one  as  far  from  the  perfectly  competitive  model  as  our 
own  —  I  personally  believe  it  to  be  a  good  policy  and  a 
worthwhile  objective . 

Or.   a  separate  track,  we  have  --  for  reasons  that  seemed,  and 
probably  were,  valid  at  the  time  --  failed  to  translate  that 
policy  into  action.   The  timetable  for  deregulation  envisaged 
starting  to  deregulate  certain  products  in  December  and  being 
well  on  the  way  out  of  the  business  by  late  spring  of  1975. 
The  budget  submission  for  this  office  included  in  the 
President's  FY  1976  budget  was,  by  direction,  premised  on 
such  a  timetable,  as  were  the  staffing  levels  incorporated  in 
the  famous  October  16,  1974,  memorandum. 

In  fact,  we  have  added  to  our  regulatory  programs  [211.12(h), 
211.67,  NGL  pricing,  etc.].   Moreover,  we  have  made  a  series 
-of-  -changes  -trying  to  accommodate- a  set  of  allocation  regulations 
designed  for  a  shortage  to  operate  in  a  period  of  adequate 
supplies  of  everything  except  propane. 
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Continuation  of  these  two  trends  has  already  caused  one  effect  — 
a  series  of  regulations  suited  well  to  neither  shortage  nor 
surplus  conditions  —  and  threatened  within  60  to  90  days  to 
cause  a  second  —  inability  to  comply  with  the  provisions  of  our 
existing  regulations.   To  forestall  the  second  condition, 
Mr.  Zarb  has  directed  that  we  will  not  reduce  our  regulatory 
program  staff  below  that  required  (1)  to  operate  our  existing 
programs;  and  (2)  to  provide  a  cadre  for  the  rapid  implementation 
of  an  allocation  system  in  a  short-supply  situation  if  required. 
You  will  be  receiving  soon,  if  you  have  not  already,  specific 
guidance  from  Len  Pouliot  on  what  this  means.   In  English,  it 
means  that  for  the  present  we  are  freezing  staffing  levels 
associated  with  regulatory  programs  at  the  December  31  levels  set 
put  in  the  October  16  memorandum,  except  for  General  Counsel, 
•which  gets  some  increases  to  support  the  compliance  and 
enforcement  effort. 

To  be  prepared  to  remedy  the  first  condition  on  a  timely  basis, 
'I  have  organized  here  a  task  force  representing  all  the  AA's  and 
separate  offices.   The  task  force  will  review  the  existing 
regulatory  program  and  recommend  adjustments  required  to  get  the 
best  allocation  program  we  know  how  to  devise.   A  copy  of  the 
memo  establishing  that  task  force  is  enclosed. 

Since  you  are  the  repositories  of  much  of  the  experience  with  the 
existing  program  and  the  one  we  ran  last  winter,  your  input  to 
this  task  force  is  urgently  required.   Please  submit  by 
February  21  your  list  of  suggested  changes  to  the  allocation 
program  we  how  have  and  your  reasoning  to  support  those 
suggested  changes.   This  list  should  focus  on  the  major  elements 
of  the  program  and  not" on  such  things  as,  "an  allocation  should 
be  changed  from  A  to  B,"  and  other  nitpic!-:s.   Also,  your  comments 
should  not  be  directed  toward  tinkering  with  the  existing  program 
to  make  it  fit  the  existing  supply  situation.   What  we  are 
interested  in  is  designing  a  program  that  will  best  execute  the 
mandates  of  the  Emergency  Petroleum  Allocation  Act  in  a 
shorr-supply  situation. 

Please  do  not  attach  some  deep  and  hidden  meaning  to  this  effort; 
t:here  isn't  any^  -Thexe  is  _no  secret  fallback  position,  imminent 
policy  change,  or  any  other  such  intriguing  motivation  behind 
this  effort.   Rather,  this  is  an  attempt  to  discharge  our 
responsibility  as  FEA  employees  to  have  the  best  program  we  know 
how  to  design  in  the  event  that,  for  whatever  reason,  we  are 
required  again  to  allocate  petroleum  products  that  are  in  short 
supply.-rlt  is  simply  irresponsible  for  us  not  to  use  the  current 
slack  period  to  review  our  successes  and  mistakes  to  learn  how  to 
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do  the  job  better  next  time  around  if,  God  and  Allah  forbid, 
there  is  a  next  time.   if  someone  on  your  staff  is  bent  on 
"leaking"  the  fact  of  this  effort,  which  is  no  secret,  please  be 
sure  he  leaks  this  paragraph  along  with  it. 

Thanks  for  your  help.   We  will  continue  to  seek  your  views  as 
this  effort  develops. 

Sincerely, 


d, 


'Gorman  C.  Smith 
Acting  Assistant  Administrator 
Operations,  Regulations  and  Compliance 


Enclosure 
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FEDERAL  ENERGY  ADMINISTRATION 

■WASHINGTON.  DC.     20161 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


March  4,  1975 


MEMORANDUM* FOR  JOHN  HILL 

FROM:      Gorman  Smith 

SUBJECT:   Regulatory  Program  Issues 

1.  What  is  our  job? 

a.  Operate  (apply  current  regulations  to  facts) 
existing  allocation,  price  control,  and  oil 
import  fee  programs. 

b.  Measure  extent  of  compliance  with  price  and 
allocation  regulations;  take  appropriate 
corrective  action  when  violations  are  identified. 

c.  Formulate  proposed  changes  to  existing  regulations 
to  assure  attainment  of  FEA  objectives. 

d.  Conduct  detailed  planning  for  coping  with 
contingencies  involving  major  supply  interruptions. 

e.  Participate  in  formulation  of  FEA  policy, 
particularly  policies  likely  to  have  regulatory 
implications . 

2.  How  well  are  we  doing  it? 

a.   Operations :   Well  enough  for  now,  but  we  are  ill 
prepared  for  a  severe  shortage,  principally 
because  we  lack  the  data  systems  we  need  to 
operate  effectively  in  a  real  shortage.   We  are 
unable  to  know  or  to  demonstrate  whether  we  are 
making  fuels  in  short  supply  available  "equitably," 
meaning  in  accord  with  our  own  regulatory  guidelines 

Solution:   Better  definition  of  our  data  needs; 
then  better  support  from  Office  of  Data  Services. 
Project  to  define  data  needs  now  underway. 
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b.  Compliance/Enforcement :   NoL  well  enough,  even 
for  now.   A  major  redirection  of  effort  away  from 
retail  toward  producers,  wholesalers,  and  refiners 
is  underway  but  going  slowly.   Development  of 
standard  procedures  and  instructions  is  underway, 
but  late.   Corrective  action  is  being  taken  but 

is  going  slowly;  Regional  Administrators  do  not 
fully  support  in  all  cases. 

# 

Solution:   Keep  pushing  to 'get  new  people,  procedures 
in  place. 

c.  Regulatory  Development:   Weakest  area  because  of  too 
few  people  or  wrong  types  assigned;  the  capable  ones 
there  given  too  little  guidance  and  support.   Correc- 
tive staffing  is  in  process  but  excruciatingly  slow. 
Current  staff  has  improved  considerably.   Major 
deficiency:   FEA' s  regulatory  process  is  informal, 
ill-defined,  and  in  fact  controlled  by  OGC  priorities. 
What  they  want  gets  out,  and  vice  versa.   Coordination 
has  improved  but  still  leaves  much  to  be  desired. 

Solution:   You  decide  on  priorities  for  regulation 
work,  assure  that  GC  clears  with  us;  the  vice  versa 
is  automatic  since  GC  signs  off  on  everything  to 
the  Federal  Register.   Perhaps  you  should  sign  off 
on  Federal  Register  material? 

d.  Contingency  Planning:   Done  reasonably  well,  given 
small  staff.   Ho  major  problems  at  this  stage. 

e.  Policy  Formulation:   Virtually  none.   I  have  been  so 
busy  in  the  other  areas  that  I  haven't  even  bothered 
to  start  on  this  one  yet;  I  considered  it  lowest 
priority. 

3.   Major  impediments  to  progress. 

a.  Staffing:   It  takes  90-120  days  to  hire  someone. 
The  uncertain  future  of  regulatory  programs  makes 
it  hard  to  attract  top-flight  people.   I  have 
adequate  spaces  (325)  but  not  right  number  of  the 
right  kind  of  faces.   FEA  personnel  process  is 
incredibly  slow  and  difficult. 

b.  Relationship  to  RA's:   They  don't  know  whom  they 
work  for.   They  (and  he)  say  Zarb,  but  practically 
that  doesn't  work.   Geimer  says  Geimer,  but  that 
doesn't  work  either  because  he  has  no  program 
responsibility.   They  know  they  had  better  listen 
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to  me  but  don't  know  how  much  and  aren't  going  to 
cross  anyone  else  here  to  keep  me  happy.   I  do  not 
fault  them;  nobody  here  has  ever  clarified  the  world 
to  them. 

Solution:   Inform  RA's  they  report  to  you,  and  that 
I  speak  for  you  with  respect  to  operation  of  regula- 
tory programs.   Any  directive/ decision  from  me  is 
always  appealable  to  you  but,  pending  appeal,  is  to 
be  executed  as  if  it  cane  from  you.   That  preserves 
tlieir  legitimate  concern,  about  having  access  to  the 
top  and  makes  it  clear  where  they  get  their  day-to- 
day marching  orders  as  far  as  regulatory  programs 
are  concerned. 

c.  Relationship  to  General  Counsel:  Discussed  above. 
Much  better  than  in  past,  but  GC ' s  physical  "lock" 
on  regulations  means  he  controls  pace,  regardless 

of  views  of  others  (especially  me) .   My  only  recourse 
now  is  to  go  along  or  whine  to  Frank  if  I  can't 
wheedle  my  way  with  GC.   No  self-respecting  GC  will 
ever  confine  himself  to  "legality,"  nor  should  he, 
probably.   I'm  glad  to  work  with  and  occasionally 
fight  the  GC  on  what  regulatory  policy  should  be, 
but  now  it ' s  not  an  even  fight . 

d.  Lack  of  Adequate  Data  Support:   No  problem  now 
because  our  allocation  programs  really  aren't  doing 
anything;  but  this  is  the  biggest  single  exposure 
we  have  in  the  office  in  case  of  a  future  shortage.  . 
Responsibility  for  current  condition  is  shared 
between  ORC  and  Data  Services.   "Deregulation"  has 
been  the  watchword,  so  why  bother  getting  ready  to 
regulate  as  well  as  possible?   I  am  now  defining  our 
explicit  data  needs  for  each  program.   These  will  be 
presented  to  Data  Services  as  requirements.   As  a 

.  minimum,  we  must  know  what  we  need  in  the  event  of 
a  future  shortage,  even  if  we  decide  not  to  actually 
install  it  now. 

i 

e.  Uncertainty  as  to  Program  Future:   This  is  inherent 
in  the  nature  of  our  programs  but  very  unsettling 

to  many  staff  members.   I  have  discussed  with  staff; 
said  I  recognize  but  that  nobody  can  change,  and 
suggested  that  anyone  for  whoa  security  and  stability 
are  of  prime  importance  would  probably  be  a  lot 
happier  somewhere  else. 
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TO-  Free  Stuckwisch 

VIA:  Gene  Guziewicz 

FROM:  Charles  Merrill 

SUBJECT:  Problem  areas,  Region  VI 

1.  High  priority  should  be  given  to  resolving  the  four  (4)  following  listed 

major  problem  areas  currently  being  experienced  with  Region  VI: 

(1)  Lack  of  timely  action  by  Regional  Counsel  in  issu  ing  an  NOPV 

once  an  issue  has  been  identified  and/or  a  draft  NOPV  has  been 

provided  to  Region  VI  by  the  Area  Manager/Team  Leader.  Examples 

are  as  follows: 

COMPANY  ISSUE  &  ESTIMATED        DRAFT  NOPV       DATE  NOPV 

DATE  IDENTIFIED*         BY  AREA  OFFICE    PROCESSED  BY 

REGION  VI 


Discontinuance  of       12/11/74        No  action  to  date 
Discounts  Aug.  1973 

Class  of  Purchaser       9/25/74 
Aug.  1974 

Guest  Credit  Cards       11/26/74  5       "    ' 

June  1974  12/11/74 

Retail  Service  Station    1/27/75         "    "    "   " 
Leases  Late  1973 


Over  Recovery  12/20/74 


Where  Available 
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Unreasonable  delay  is  also  occuring  between  date  of  actual  issuance  of  NOPV  and 
date  of  issuance  of  Remedial  order.  For  example,  The         Co.  NOPV  of  9/17/74 
re  :  no  lead  gasoline  is  still  awaiting  issuance  of  the  Remedial  order. 

(2)  The  quality  of  the  NOPV's  and  RO's,  and  supporting  documentation 
is  generally  so  poor  that  additional  delays  are  being  encountered 
at  the  Card  National  Office  and  General  Counsel  in  processing 
NOPV's  for  approval  and  issuance.  Recent  examples  are  Card  Case 

No- 
Card  Case  # 

and  Card  Case  No. 
This  additional  delay  further  compounds  the  basic  problem  cited 
in  paragraph  (1)  above. 

(3)  Lack  of  timely  response  to  requests  for  information.  A  recent 
example  is  the.  Card  requests  of  12/26/74,  on  use  of  Propane  & 
Butane  as  refinery  fuel.   Co.  filed  initial  response  on  1/14/75- 
Additional  schedule  was  completed  by  RARP  Audit  Team  2-3-75 
Transmittal  Memo  prepared  by  RARP  Auditor  2/21/75  through  Area 
Manager  &  Reg.  Adm.  -  Transmittal  by  RA  dtd  3/4/75-Recv'd  here 
3/12/75. 

(4)   The  Region  VI  constraints  placed  on  communication  between  RARP 
field  and  National  Office  personnel  further  exacerbates  the 
conditions  noted  in  paragraphs  (1)  through  (3)  above  and  create 
additional  roadblocks  to  timely  and  effective  accomplishment  of 
the  RARP  objectives.  These  conditions  have  inevitably  contributed 
to  generally  poor  morale  in  Region  VI.  An  example  is  cited  in  the 
attached  3rd  cycle  trip  report  covering 
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2.  Timely  resolution  of  the  operational  problems  being  encountered  in  Region  VI  is 
particularly  urgent  in  view  of  the  major  portion  of  the  total  RARP  program  managed 
and/or  controlled  by  Region  VI. 
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OPTIONAL  FORM   NO.   It 


& 

•4 
Ik 


UNITED  STATES  GOVERNMENT  • 

Memorandum 

•  FEA  Dallas  Staff  •   .         date:.  March  25* 1975,  .* 

D.  M.  Fowler        *"/"""      * 

Regional  Administrator1*  •   -;         '.  •  '.: 

Tentative  Itinerary,  Visit  of  Administrator  Zarb.to  Dallas  Regional'. 
Office,  Wednesday,  2  April  1975. 


10:50  Arrive  DFW;  met  by  Fowler  and  Campbell     •' 

11:30  Arrive  at  SMU  sponsored  meeting,  Fairmont  Hotel 

11:45  Lunch  and  Address 

2:00  Press  Conference 

2:45  Travel  to  Region  VI  FEA  Office 

3:00  Briefing  by  Fowler  in  Administrator's  Office 

3:15   Compliance  Activities  by  Gifford  in  his  office 
Introduce  -  Curnutt  and  Garcia 

3:30   Area  Manager  Activities,  White  in  Gifford's  Office 

3:40   Operations  -  Allocation,  Alexander  in  his  office 
Introduce  -  Barrie 

3:45  '  Operations  -  Resource  Development,  Alexander  in  his  office 
Introduce  -  Reserve  Team  Members 
Discuss  -  Reserve  Study 

3:55   Operations  -  National  Storage,  Alexander  in  his  office 
Introduce  -  Staff  involved 

4:00   Conservation,  Rivera  in  training  facility 
Poster  exhibition 
Introduce  -  Deaton  and  Harper 

4:10   Management,  Carlson  in  his  office 
Introduce  -  McDowell  and  DeMoss 

4:15   Congressional/Intergovernmental,  Nikolis  in  Administrator's 
Office  .-.' 


Buy  U.S.  Savings  Bonds  Regularly  on  tht  Payroll  Savings  Plan 
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Page  -2  ^ 

FEA  Dallas  Staff  ■       ,   .;. 

,  4:20   -Legal,  Elmer  in  Administrator's  Office 
4:30   Depart  for  DFW  Airport,  Fowler  and  Campbell     ■■  ■;" 
5:30   Depart  DFW  for  San  Diego 

Please  provide  me  by  Thursday  morning  penciled  outline  of  points  to 
be  covered  in  meeting  with  Zarb.  All  comments  should  be  informational, 
educational,  and  positive.  Mo  complaints  about  anything  or  anyone,  please. 
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Gorman  C.  Smith,  Assistant  Administrator,  Regulatory  Programs 
FY  75  Financial  Resources  Available  to  Regional  Offices 

n 


A  recent  communication  from  D.  H.  Fowler,  Administrator, 
Region  VI*  has  disclosed  a  proDlen  which  I  believe  warrants 
your  immediate  attention.   The  problem  concerns  the  area 
of  national  PSA  financial  inanagemant  in  allotting  this 
Agency's  resources.   My  concern  rests  with  the  irroact  this 
problam  has  on  the  affective  execution  of  all  regulatory 
progrsraa  under  ray  direction.   Last  week,  2  solicited  frctn 
all  regions  an  evaluation  of  the  fourth  quarter  allotments 
recently  generated.   Enclosed  i3  a  display  by  region  of  the 
impact  of  their  current  budgets  on  the  progran  areas  of  my 
concern;  namely,  allocation  and  compliance  operations.   To 
put  the  enclosed  submissions  into  perspective,  I  will  briefly 
describe  the  background. 

normally,  responsibility  for  budget  execution  is  delegated  by 
an  Agancy  ilsa.^1   to  tb«  principal  office  heads,  or  it  i3  re- 
tained by  the  agency's  buhgec  and  icccurting  staff.   FSA  ha3 
attempted  to  play  a  combination  of  beta  with  poor  results. 
Initially,  first  quarter  aiiotrsents  wra  zi&dn   to  -he  Assistant 
Administrators  and  Directors  which  neither  indicated  that  a 
full  year  extension  could  be  assumed  or  whether  it  could  not. 
In  torns  of  being  able  to  plan  for  future  operations,  thi3 
uncertainty  3eriously  hamrsered  operational  managers  in  planning 
their  fiscal  year  activities,   however,  as  these  fir3t  allot- 
ments seemed  adequate,  few  complaints  wera  aired. 

Second  quarter  allotments  were  not  received  until  lata  December 
when  full  ysar  allotments,  by  the  r<^5aining  quarters,  were 
distributed  with  the  provision  that  over— expenditures  would 
not  be  permitted.   For  this  Office  and  irany  other  recipients, 
the  amounts  distributed  resulted  in  deficits  as  of  the  d3te 
of  the  allotment,  and  in  the  unavoidable  prospect  of  even 
larger  deficits  in  the  future  if  essential  program  activities 
continued,   "y  experience  in  attamptinc  to  resolve  this  and 
subsequent  inadequate  siiotments  appears  to  be  representative 
throughout  the  Agency,  certainly  throughout  the  Regions.   After 
various  meetings  and  a.tchanges  of  memoranda  trying  to  obtain  a 
realistic  allotment,  I  began  to  wonder  whether  the  Financial 
Management  Office  was  trying  to  ^care  ">»opla  into  conserving 
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nx>ney  by  issuing  unreaii3tically  saall  ollotaents.   It 
concerns  me,  however,  that  sonae  of  the  Regions  aay  not  have 
been  "let  ina  on  the  realities,  and  are  responding  with 
severe  measures  that  will  result  in  seriously  curtailing  the 
effectiveness  of  agency  prograas. 

As  a  result,  I  aa  requesting  that  serious  attention  be  given 
to  the  state  of  the  Agency's  financial  situation  for  the  re- 
mainder of  thi3  fiscal  year.   If  indeed,  the  availability  of 
resources  is  restricted,  an  assessment  of  priorities  should 
be  made  and  the  reaaining  funds  be  allotted  accordingly.   I 
feel  that  the  postponement  of  lairing  actions,  reductions  in 
currant  strengths,  and  severe  travel  restrictions  will  have 
a  dangerous  inpact  on  the  Segion's  ability  to  carry  out  com- 
pliance and  operations  functions.   As  significant  backlogs 
already  exist  in  soae  Regions,  such  actions  could  have  long 
range  detrimental  effects.   I  especially  question  the  wisdcna 
of  generating  substantial  "set  asides"  for  contingency 
prograas  not  yet  authorized  by  the  Congress  at  the  expense 
of  inadequate  3upoox~c  of  our  existing  comnliance  responsi- 
bilities. 

If  resources  are  liaitad,  and  it  i3  too  late  to  seek  Con- 
gressional relief,  I  request  the  opportunity  to  detail  the 
effscts  of  such  actions,  so  that  consideration  might  be  given 
to  the  redirection  of  resources  from  other  prograa  araas. 
?!one  of  the  operations  for  which  I  aa  responsible  can  endure 
the  "administrative  strategies"  which  have  been  allowed  to 
perpetuate.   I  will  be  glad  to  discuss  this  further  with  you 
at  your  earliest  convenience. 


Enclosure: 


W.  Geiaer 
J.  3lackwelJ 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON.  DC    20161 


MEMORANDUM  APR  3  0  1975 


TO:     Fred  U.  Stuckwisch 

Associate  Assistant  Administrator 

for  Compliance 
Office  of  Regulatory  Programs 

FROM:    Charles  Merrill  Cr/  ^ 
Program  Operations 
Office  of  Compliance 

THRU:    E^ene  E.  Guziewicz,  Acting  Director 
Program  Operations 
Refinery  Audit  and  Review  Program 
Office  of  Compliance 

SUBJECT:  Additional  Problem  Areas  -  Region  VI 

1    The  following  additional  problems  have  surfaced  in  Region  VI 
'   subsequent  to  my  memorandum  of  March  13,  1975  re:  same  subject: 

(c)  The  draft  NOPV  on 


was  received  in  Houston  on 
January  25,  1975,  subsequent  to  preparation  of  the 
draft  NOPV).  This  particular  NOPV  is  not  listed  on  the 
April  1,  1975  inventory  of  Region  VI  RARP  NOPV's  since 
the  NOPV  had  apparently  been  lost  between  Houston  and 
Dallas.  It  must  now  be  re-processed  in  accordance  with 
April  8,  1975  memo  from  Region  VI. 

2.  Other  problems  which  have  surfaced  include:  (1)  the  establishment 
of  new  positions  for  "reviewer-conferee"  without  advice  or  approval 
as  to  purpose  and  function;  (2)  improper  reporting  on  bi-weekly 
reports;  e.g.,  the  number  of  auditors  reported  as  assigned  to  RARP 
are  going  down  rather  than  up;  RARP  auditors  assigned  to  training 
are  incorrectly  shown  as  working  on  audit  modules;  and,  (3)  failure 
to  forward  National  Office  messages  to  Audit  Team  Leader  and  Area 
Manager,  e.g.,       instructions  to  pass  on  draft  Consent 
Agreement,  initiate  special  audit  on  jet  fuel,  and  issue  Draft 
Remedial  Order  on 

3.  The  major  problem  which  continues  to  contribute  to  low  morale  and 
productivity  in  Region  VI  is,  in  my  opinion,  the  seeming  inability 
of  Region  VI  to  effect  timely  disposition  of  the  many  old 
outstanding  issues. 


56-499  O  -  75  -  10 
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Internal:   Blackwell 
Stuckwisch 


FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC.     20461 


OFFICE  OF  TH2  ASSISTANT  ADMINISTRATOR 


May  15,  1975 


MEMORANDUM  FOR  TOM  NOEL 

ROBERT  MONTGOMERY 

/If 

FROM:  Gorman  Smith  'j5^,<^>- 

SU3JECT:       Possible  Amendments  to  the  FEA  Act 


As  we  consider  amendments  we  might  recommend  in  the  entirely 
likely  event  that  Congress  decides  to  extend  the  FEAA,  I  urge 
the  consideration  of  two: 

1.  Fcequest  the  personnel  hiring  authority  now  used  by 
ERDA  and  NRC  under  the  provisions  of  Section  161d  of 
the  Atomic  Energy  Act  of  1954  (42  USC  2201(d)). 

The  justification:   FEA  has  the  same  kind  of  requirement 
for  technically  qualified  personnel,  especially  in  Con- 
servation and  Environment,  Energy  Resource  Development, 
and  Regulatory  Programs,  that  ERDA  has  with  respect  to 
its  developmental  missions  and  NRC  has  with  respect  to 
its  regulatory  mission.   If  you  think  that  this  is  too 
broad  to  sell,  then,  as  a  minimum,  ask  for  the  161d 
authority  for  the  regulatory  programs  area,  using  the 
same  rationale  that  gave  that  authority  to  NRC. 

I  believe  it  impossible  to  overestimate  the  extent  to 
which  the  requirement  to  conform  to  every  jot  and  tittle 
of  the  CSC  regulations  impedes  the  ability  of  this  agency 
to  do  what  the  Congress  told  it  to  do. 

2.  Request  the  addition  of  language  to  the  Act  making  it 
clear  that  FEA' s  compliance  staff  are  Federal  officers 
under  whatever  title  of  the  USC  it  is  that  makes  it  a 
crime  to  hit  one  with  a  baseball  bat.   Notj,  their  only 
protection  from  assault  is  as  private  citizens.   They 
must  get  a  local  law  enforcement  officer  to  go  with  them 
in  any  troublesome  cases,  and  this  has  not  always  proven 
easy  to  do  or  even  effective.   If  assaulted,  the  only 
recourse,  as  I  understand  it,  is  the  unrealistic  avenue 


cc: 
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of  a  civil  suit  brought  by  our  employee  against  the 
offender,  or  a  complaint  registered  with  the  local 
law  enforcement  office. 

Our  experience  has  been  that  such  complaints  get  even 
less  response  than  do  complaints  to  FEA  about  violatxons 
of. our  regulations. 


John  Askew 
John  Hill 
Eric  Zausner 


DELAYS  IN  FEA'S  ENFORCEMENT  PROCESS 


i  ]:i,.  ]•  -•  f.  f  \  LGY  \.DMl\U:j  HUM  K  -s 


October  7,  1974 

'■ ! 
Eugene  Guziev.ncz-'-  ■ 
Chief,  Major  Refinery  Audit  Branch 

REQUESTS  TO  GENERAL  COUNSEL,  Washington,  D.C. 

All  Regional  Directors  -  C  S  E 
All  Area  Managers 


We  have  noted  that  several  requests  have  been  made  by  RARP  Audit 
Teams  of  the  General  Counsel,  Washington,  D.C,  for  technical  aid  in 
the  resolution  of  a  problem.   It  has  also  been  noted  that  replies  to 
these  requests  have  not  only  been  slow,  but  in  some  cases  non-existant. 
Further,  it  has  been  difficult  to  trace  through  due  to  the  number  of 
personnel  involved  in  rulemaking  etc.  in  General  Counsel. 

In  order  to  facilitate  the  resolution  of  these  problems  in  the 
future,  it  is  requested  that  such  requests  are   forwarded  directly  to 
the  responsible  analyst  in  Washington,  so  that  we  may  control  such 
requests  and  be  in  a  position  to  obtain  timely  answers  from  General 
Counsel . 


(141) 
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FEDERAL  ENERGY  ADMINISTRATION 


Rtpij to   Director,  Program 
Attn,!:  Policy  and  Review  Staff 

s»fytt:  Questions  and  Answers  Submitted  Via  Bi-Weekly  Narrative 

to:  Regional  Director 

Compliance  and  Enforcement 
Region  I 


The  delay  in  responding  to  your  questions  is  unconscionable, 
for  which  I  accept  full  responsibility.   It  was  an  error  on 
the  part  of  my  staff  that  caused  the  delay. 

The  attached  have  been  cleared  and  approved  by  General 
Counsel.   The  remainder  of  your  questions  are  being  cleared 
by  General  Counsel.   Upon  receipt,  I  will  forward  them  to 
you.   Please  accept  my  apologies  for  this  delay. 


Chris  C.  Garringer 


Attachment 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  D.C.     20461 


OFFICE  OF  THE  ADMINISTRATOR 


27  MAY  1975 

MEMORANDUM  FOR:   MR.  ROBERT  E.  MONTGOMERY,  JR. 
SUBJECT        :   Directives  Concurrence 


Reference  our  recent  conversation.  The  following 
directives  are  in  your  office  for  concurrence. 

May  I  please  have  your  assistance  in  expediting 
their  clearance  for  publication? 


0103,  Advisory  Committee  Management 

0265,  Project  Review  Board  for  Proposed  Contracts, 
Change  No.  1 

0270,  Personnel  Security  Program 

0271,  Inspections  and  Audits  Manual 


B/j  : 


<„ 


C'^^A^. 


J  J  ■ 
Thomas  E.  Noel 

Acting  Assistant  Administrator 
Management  and  Administration 


^s>^jl    *%     $>*>**-   *Ag*x> 


■•<j<^/> 
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JERAL  ENERGY  ADMINISTRA.     JN 


D*„:      May    20,    1975 
Ka!?«'°I:      ODP:FC 
Subjin:      Status   Report   —   Directives 

T"      Thomas  E.  Noel 

Acting  Assistant  Administrator 
Management  and  Administration 


Following  is  a  listing  of  directives  completed  and  in 
process : 

0103,  Advisory  Committee  Management,  has  been  cleared 

by  all  officials  with  the  exception  of  the  General  Counsel.  - 

(Suspense  date:   3/28/75) 

0222,  Overtime  Pay  and  Compensatory  Time,  in  process  of 
being  prepared  in  final.   (Suspense  date:   4/25/75) 

0240,  Travel,  printed  and  distributed  as  of  5/14/75. 

0241 ,  Apportionment  and  Assignment  of  Parking  Space,  in 
process  of  being  prepared  in  final. 

0265,  Project  Review  Board  for  Proposed  Contracts,  Change 
No .  1 ,  cleared  by  all  officials  with  the  exception  of 
the  General  Counsel.   (Suspense  date:   1/9/75) 

0270,  Personnel  Security  Program,  cleared  by  all  officials 
with  the  exception  of  the  General  Counsel:   (Suspense 
date:   11/1/74) 

0271,  Inspections  and  Audits  Manual,  cleared  by  all  officials 
with  the  exception  of  the  General  Counsel  (Suspense  date:  - 
1/8/75) 

0303 ,  Retention  and  Storage  of  Technical  Publications  and 
Reports,  printed  and  distributed  as  of  5/14/75. 

0230. 2 ,  Employment  (Chapter  1,  Merit  Promotion  Program) , 
entered  final  clearance  process'  April  25,  1975.   Submitted 
to  Mr.Pouliot  April  28  for  signature.   Directive  returned 
to  Office  of  Personnel  April  29  for  revision  to  title  page. 
Directive  resubmitted  to  Mr.  Howell  on  May  20. 
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0255,  Directives  and  Internal  Publications  System,  Change 
No.  1,  printed  and  distributed  as  of  May  6,  1975. 


Ralph  A. 

Associate  Assistant  Administrator 

for  Administrative  Management 


Attachments : 

0240 

0303 

0255  (Change  1) 
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The  following  is  a  chronology  of  events  which  occurred  in  the 
Federal  Energy  Administration's  handling  of  violations  by  a 
major  oil  refinery.   FEA  discovered  the  violations,  amounting 
to  more  than  $18,000,000  last  summer — almost  a  year  ago.   As 
of  June  17,  1975,  FEA  had  not  yet  resolved  these  violations. 
The  chronology  was  prepared  by  Theodore  Haze,  a  case  analyst 
at  FEA's  National  Office. 
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MAJOR  REFINING  CO. 


July  12,  1974 
July  29,  1974 
July  31 ,   1974 
August  5,  1974 
August  8,  1974 

August  12,  1974 

September  4,  1974 

September  9,  1974 

September  12,  1974 
September  13,  1974 

September  18,  1974 
September  28,  1974 

October  9,   1974 


NOPV  issued  to  company  -  Drafted 
by  FEA  National  Office 

Company's   Response   to  NOPV  -   Uhree 
papers . 

Meeting  in  Washington  -  Company 
and  FEA 

Copy  of  replies  submitted  to 
FEA  General  Counsel. 

FEA  ..meets  with  company  in 
Houston  to  discuss  foreign 
transaction. 

Letter  sent  to  auditor  to  give 
to  company  indicating  area  agreed 
on  in  principal. 

Received  request  from  Company 
to  exempt  items  dated  August  27, 
1974.   Sent  to  FEA  General  Counsel. 

Request  sent  to  FEA  General 
Counsel  -  Foreign  transaction 
decision 

Estimated  cost  pools  -  by  Company 

Informal  meeting  in  Houston 
on  NOPV  to  resolve  issues. 
Attending  -  Company  Attorneys 
and  FEA  National  Office  and 
Region  VI  Officials. 

Request  for  Determination  of 
Customer  Class  from  auditor. 

Resolved  contract  issue,  consulted 
with  General  Counsel  -  passed 
on  answer  to  auditor. 

Proposed  settlement  letter  from 
company  received. 
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October  10,  1974 
October  11,  1974 
October  18,  1974 
October  24,  1974 

October  29,  1974 
October  30,  1974 

November  15,  1974 

November  20,  1974 
December  5,  1974 
December  10,  1974 

December  12,  1974 

December  12,  1974 


Answers  to  General  Counsel  on 
foreign  transaction  issue  questions 
to  be  raised. 

Memo  to  Compliance  and  Enforcement 
Supervisor  -  Need  to  revise 
Company's  settlement  letter. 

Telephone  discussion  -  National 
Office  Supervisor&Conpany? 
Content  unknown. 

Confirmation  letter  of  telephone 
call  with  National  Office 
Supervisor  permitting  company 
to  institute  certain  changes 
in  classes  and  base  prices. 

Received  foreign  transaction 
invoices  (38  folders)  from  Houston. 

Invoices  (38)  dealing  with  foreign 
transactions  supplied  to  General 
Counsel. 

Company  A  -  discussion  with 
Company  to  include  in  December 
1974  revised  96' s. 

Attempt  to  draft  up  settlement 
letter. 

Visited  Houston  -  status  of 
audit  (2nd  cycle). 

Information  on  JP-4  and  Company 
B  processing  agreement  requested 
from  auditor  to  enable  me  to 
draft  settlement  letter. 

National  Office  Supervisor 
decides  I  should  go  to  Houston 
and  sit  down  with  auditor  to 
draft  settlement  agreement. 

Discussion  with  Region  VI  supervisor 
of  my  going  to  Houston  to  work 
on  settlement  agreement. 
Conditions  of  my  coming  to  Houston 
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December  16,  1974 


December  20,  1974 

December  27,  1974 
December  31,  1974 

January  J,   1975 
January  10,  1975 
Junuary  10,  1975 

January  14,  1975 
January  15,  1975 


were  draft  in  writing,  every 
issue  National  Office  agreed  to 
with  Company  and  have  FEA  National 
Office  or  myself  sign  them  and  bring 
them  with  me,  since  he  is  not  sure 
what  was  agreed  to  and  may  not  agree 
to  and  may  not  agree  with  Washing- 
ton or  want  his  people  involved 
with  the  settlement  at  all.   The 
requirement  was  impossible  to  meet 
and  plan  to  go  to  Houston  was 
concelled. 

Discussed  settlement  issues  with 

auditor  over  the  phone  and  informed 

him  of  concellation  of  my  trip 

to  Houston.   Auditor  informed  me 

he  had  been  pulled  off  of  settlement 

and  was  working  on  speculator 

per  orders  of  Region  VI  official. 

Some  verbal  information  received 
from  auditor  on  Company  B  agreement 
and  JP-4. 

Attempting  to  draft  settlement  again. 
Draft  sent  to  General  Counsel. 

Letter  to  FEA  National  Official 
from  Company  mentioning  agreement 
on  certain  issues. 

Draft  settlement  received  from 
General  Counsel  with  his  comments. 

Settlement  letter  redrafted  with 
General  Counsel's  comments. 

Request  to  auditor  by  me  for 
additional  information  on  the  JP-4 
and  Company  B  agreement  for  use 
in  the  settlement. 

Another  request  to  auditor  for  in- 
formation for  the  settlement. 

FEA.  National  Official  in  letter  to 
Company  lifts  price  restrictions. 
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January  25 ,  1975 
February  4,  1975 

February  5,   1975 
February  10,  1975 
February  20,  1975 
February  25,  1975 
March  1,  1975 
March  7,   1975 

March  12,  1975 
March  20,  1975 
March  2k,    1975 

April  lk,   1975 

April  16,  1975 


Another  draft  settlement  letter 
prepared. 

Received  Company  letter  on  base 
prices.   (will  have  to  be  part  in 
new  96' s  under  settlement). 
Decision  required  on  Company's 
request. 

Another  draft  of  the  settlement 
prepared. 


Settlement  draft 
General  Counsel. 


revised  by 


Draft  copy  of  settlement  sent  to 
auditor  and  Region  VI  official. 

Region  VT  official  objects  to  one 
point  in  settlement  -  Change  made. 

Company  letter  passed  on  to  Exceptions, 
Different  base  period  requested. 

Another  draft  of  settlement  letters 
sent  to  Region  VT  for  comments. 
Auditor  and  Region  VI  official 
make  comments. 

Settlement  redrafted  with  Region 
VT  comments  for  Director  -  FEA 
Refinery  Audit  Review  Program. 

FEA  National  Office  decides  not  to 
sign  agreement.   Wants  it  initiated 
by  the  company  -  not  us. 

Region  VT  was  requested  to  have 
Company  initiate  new  agreement 
encompassing  the  provisions  in 
our  letter. 

Our  settlement  letter  not  used 

-  copy  of  a  draft  settlement  letter 
prepared  by  Region  VI  submitted 

to  us. 

Region  VI  official  changed  direction 

-  wants  letter  to  be  initiated 

and  signed  by  Regional  Administrator. 
(auditor  told  me) 
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April  21,  1975 
April  21,  1975 

April  22,  1975 

April  25-May  5,  1975 
May  13,  1975 

May  20,  1975 

May  23,  1975 
May  20-30,  1975 

June  2-6,  1975 

June  4,  1975 

June  11,  1975 
June  12,  1975 


General  Counsel  refuses  to  look 
at  another  settlement  letter  until 
company  kas  a  chance  to  look  at  one 
and  comment  on  areas  of  dispute. 

Memo  mailed  and  sent  to  Region 
VI  -  Region  VI  official  give 
company  a  look  at  one  of  the  settle- 
ment letters.   (they  haven't  seen 
any  letter) . 

Region  VI  auditor  directed  to  give 
our  settlement  letter  to  company 
for  their  comments. 

Company  responses  to  Region  VI 
letter  and  objects  to  Items  4  a'.id  5. 

Revised  copy  of  settlement  letter 
with  companies  remarks  received 
-  company  objects.   They  believe 
some  issue  had  been  settled. 

Region  VI  notifies  us  they  are  pre- 
paring Remedial  Orders  for  issuance 
to  the  company. 

More  legible  copy  of  revised  settle- 
ment received  from  auditor. 

Company  called  a  number  of  times 
requesting  meeting  with  FEA 
National  officials  and  General 
Counsel.   Message  possed  on  to 
FEA  National  official. 

Company  called  FFA  National  officials 
and  General  Counsel  National  officials 
verbally  agreed  tenatively  to  a 
meeting  with  Wayne  Gifford,  Region  VI 
C&E  Director. 

Revised  schedules  of  96 ' s  sent  by 
Company  and  letter  confirming  a 
tenative  meeting. 

Letter  from  FFA  National  official 
sent  to  company  agreeing  on  meeting. 

Resubmission  of  updated  company 
cost  pools 
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FEA  POLICY  AND  PROCEDURES  REGARDING 
POSSIBLE  CRIMINAL  VIOLATIONS 


Director,  Enforcement:  I 
and  Program  Review  Sta: 


Acting  Associate  Assistant  Administrator 
Office  of  Compliance 


On  or  about  April  10,  1075  my  office  was  informed  by 
«'7ayna  Gifford  that  a  criminal  investigation  was  in  progress 
against  the  subject,   da  further  informed  us  that  the  FBI 
had  entered  the  case.  Z    contacted  Gifford  on  April  17  to 
determine  how  the  casa  had  osBn   handled  and  why  the  FBI  was 
involved.   da  advised  the  following: 

1.  Sometime  in  the  past  Bill  Job  a,  Araa  Manager,  Houston 
Area  Office  had  been  introduced  to  tha  local  FBI 
Agant-in-Charga.   Joba  had  consulted  with  the  agent 
from  time  to  time  on  procedural  matters. 

2.  \Jh^T\   criminal  implications  were  noted  in  the  subject, 
the  FBI  agent  was  contacted  for  advise  on  the  issu- 
ances of  a  "Miranda"  warning  to  the  suspected  violato: 
The  FBI  agent  advised  that  tea  warning  should  be 
issued.   Joba  then  contacted  Regional  Counsel  for 
concurrence  and  concurrence  was  obtained, 

3.  Later  the  same  flay  the  Fax  ngant  with  aha  .Assistant 
U.S.  Attorney  cama  to  Joba's  office.   After  some 
discussion,  the  ACJ3A  ordered  the  FBI  agent  to  enter 
the  case. 

4.  Aftar  all  this  had  transpired  Gifford  then  contacted 
Joan  Cartar  because  ah  a  case  involved  m  electric 
utility. 

I  asked  Gifford  why  advise  on  Miranda  was  sought  from  the 
FBI  rachar  than  Regional  Counsel.   his  explanation  was  the 
relationship  between  the  FBI  agent  and  Joba. 


56-499  O  -  75  -  U 
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I  asked  why  ha  had  not  followed  instructions  contained  on 
page  six  of  th a  utilities  program  guile  (copy  attached). 
He  .-ail  ho  did  not   .--..'-  to  gat  Pcigion  17  involved  and  he 

wo  u  1:1  not  ': "i  1 1  Gr..  .\.-s  ::.  :  :uiy  .:->.:-:.  >'.;■  s  i-  he  would  call 
National  (my  office)  and  we  could  call  Grilles  but  that  he 
would  not  call  diract. 

I  told  him  that  instructions  were  to  seek  guidance  from 
Regional  Counsel  on  these  matters.   He  stated  he  wa3  awara 
of  that,  but  wa3  not  displeased  with  the  manner  in  which 
the  case  is  now  being  handled.   The  FBI  is  pursuing  the 
criminal  aspects  of  the  case  while  PEA  i3  pursuing  the  civil. 

Comments 

Procedural  instructions  on  the  handling  of  criminal  cases 
were  issued  in  the  original  manual.   Attached  is  a  pag9 
from  Chapter  313  setting  forth  that  policy.   Clarification 
of  that  policy  was  issued  in  a  revised  Chapter,  re-numbered 
1000,  on  August  23,  1374.   These  instructions  were  not 
followed. 

Instructions  relative  to  the  handling  of  criminal  cases 
under  the  utilities  program  are  contained  in  the  attached 
page  nix  from  the  Utilities  Program  guide.   They  were  not 
followed. 

Tha   field  complains  that  we  have  not  issued  definitive 
instructions  in  m.*_ay  areas.   This  may  be  true,  but  in  this 
ca3e  it  did  not  matter.   If  the  regions  disagrae  with  a 
policy  they  should  follow  it  until  an  accomodation  can  be 

made. 

As  a  result  of  the  manner  in  which  the  case  was  handled, 

we  now  have  another  agency  involved.   It  is  entirely  possible 

this  case  could  have  been  successfully  concluded  by  FFA. 

I  think  tnis  is  another  example  of  Region  VI  going  its  own 
way . 


Cnr^-D  C.  oarrmger 
/7  5 
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FEDERAL  ENERGY  ADMINISTRATION 

REGION  I,  BOSTON,  MA  021 14 


Date:      14   May   1975 

Reph-  to 

Atmoj      Bruce  A.   Webste 


Subject. 


To  Auditor 

Through:  Paul  F.  Maloy,  Director,  Compliance  and  Enforcement  Division 


Referencing  your  April  28,  1975  memorandum  and  attachments 
concerning  the  potential  for  criminal  fraud  prosecution  of  the 
above-named  firm,  it  is  Agency  policy  and  a  matter  of  practical 
expedience  that  all  reasonable  avenues  for  effecting  the  ob- 
jectives of  10  CFR  Chapter  II  through  civil  compromise  at  the 
Agency  level  should  be  exhausted  before  referral  to  the  ap- 
propriate U.S.  Attorney  for  criminal  or  other  judicial  pro- 
ceedings. 

Accordingly,  it  is  requested  that  the  subject  firm  and  counsel 
be  advised  that  the  compliance  agreement  cannot  be  accepted 
by  this  Agency  until  the  discrepancies  in  the  May  15,  1973 
selling  price  alluded  to  in  your  investigatory  file  have  been 
accounted  for  or  satisfactorily  explained.   This  may  be  handled 
through  amendment  of  your  prior  NOPV,  conference,  or  other 
such  means  as  you  deem  appropriate. 

Should  further  Agency  proceedings  fail  to  produce  a  mutually 
satisfactory  compliance  agreement,  the  possibility  of  drafting 
and  recommending  referral  to  the  Department  of  Justice  will 
be  considered. 
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FEDERAL  ENERGY  ADMINISTRATION 

REGION  I,  BOSTON,  NSA  02114 


Do"'  April  28,  1975 

Ai'mof  Compliance  &  Enforcement  Division 

Boston,  Massachusetts 
Sub/eci:  Request  for  Advisory  Opinion 

To:  Regional  Counsel 
Boston,  Mass. 

Facts: 

Mass.  was  the  subject  of  an  audit  to  determine 
its  compliance  with  the  FEA  Price  Regulations  10  CFR 
212.93. 

During  the  course  of  the  audit  extensive  erasures  were 
found  in  the  records  used  to  substantiate  the  base  period 
(5/15/73)  cost  and  selling  price  of  the  various  grades 
of  gasoline  sold.   As  a  result  of  these  erasures,  the  FEA 
Auditor  pursued  3rd  parties  in  the  form  of  subpoenas, 
affidavits  and  contact  memos.   After  analysing  this  3rd 
party  information  there  appears  to  be  a  discrepancy 
between  what  the  company's  books  and  records  show  to  be 
the  base  period  selling  price  and  the  selling  price  es- 
tablished through  this  3rd  party  analysis. 

Defense:  VThen  asked,  by  the  FEA  Auditor,  why  there  were  extensive 
erasures  in  the  base  period  books  and  records, 

the  bookkeeper  indicated  she  had  broken  her  hand 
in  May  and  had  to  write  with  her  left  hand, 
also  stated  that  no  one  had  access  to  their  books  except 
their  accountant.  the  firm's  accountant, 

stated  that  he  does  the  payroll  and  year  end  write  up. 

uses  the  information  and  records  submitted  by 
for  this  is  w/up  work.   He  also  stated  he  has 
no  record  of  the  unit  selling  price  on  5/15/73,  all  he 
maintains  are  bank  statements,  payroll  records  and  daily 
worksheets  prepared  by 

were  asked  by  the  FEA  Auditor  if  they  had  altered  any 
figures  on  the  daily  worksheets  for  May  &  June  1973,  to 
reflect  a  higher  unit  selling  price  for  gasoline  sold, 
they  each  said  they  had  not. 
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Question:   Should  the  Compliance  &  Enforcement  Division  - 

1.  Close  the  case  on  the  conditio  .al  Compliance 
Agreement  previously  secured    This  Agreement 
is  based  on  information  predated  by 

the  owner. 

2.  Pursue  this  as  a  criminal  case  having  potential 
for  litigation  and  confront  the  alleged  violator 
with  the  facts  obtained  by  3rd  party  contacts. 


Response  requested. 


Audi  to ! 


MANPOWER  AND  STAFFING  FOR  FEA 
ENFORCEMENT  PROGRAMS 


FEDERAL  ENERGY   ADMINISTRATION 

WASHINGTON.  DC  2046: 


September  30,   1974 


KEKORANDUH  TO:     John  Daniels 

Associate  Assistant  Administrator 
Management  Sciences  and  Budget 

FROM:.  Gorma^C.~Smith" 

Assistant  Administrator  ';.=__~~ r:.~    —  "j  rri-- 
Operations,  ""Regulations  and  Compliance"" 

SUBJECT:  Revised  Comments:     "Revised  FY  75 

Regional  Programs  and  Staffing" 

REFERENCES:  (a)  Comments:     "Revised  FY  75  Regional 

Programs  and  Staffing"  memo  from 
Gorman  Smith  to  John  Daniels 

(b)  Meeting,  September  24,  1374 
concerning  regional  staffing;  GRaC 
represented  by  Mr.  A.   Landesman 

I  have  considered  the  questions  received  concerning  comments 
(Reference  a)  to  the  regional  staffing  proposals  as  conveyed 
to  me  through  Mr.   Landesman,  zrA  offer  the  specific  recom- 
mendations summarized  in  Table  1. 


TA3LE  1 
Recommended  Regional  Staffing  Levels 


1 

i 
i 

CURRc 

3IT  LE' 

'EL 

BY 

1/ 

12/31/74 

3Y 

2/ 
5/30/75 

(Operations 

! 

401 

205 

183 

1 

Compliance  & 
!  Enforcement 

853 

803 

711 

!ER9 

0 

21 

85 

[Conservation/ 
■  Environment 

0 

21 

£7 

Other 

•  Functions 

453 

440 

424 

! 
[TOiAl 

1717 

1490 

1490 

1/  Assumes  crude  price  equalization  November  1, 
2/  Assumes   "Class  of  Trace"  Reculatory  Approac!' 
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Operations:     The  current  staffing  level   in  operations  is  401.     I 
propose  that  this  be  cut  to  205  by  31   December  1974.     This  decrease 
in  staff  assumes  the  adoption  of  crude  price  equalization 
1  November  1974  and  a  drop  in  allocation  cases  to  be  treated  at  the 
regions.     Any  delay  in  adoption  cf  crude  price  equalization  beyond 
.'.'cvember  1  would  correspondingly  delay  the  205  staffing  level.     By 
30  June  1975,  given  "class  of  trade"  regulati-ons,  we  should  plan 
only  a  voluntary  allocation  program  in  the  regions,  while  maintain- 
ing a  standby  allocation  system.     This  will   allow  a  minimal  staff- 
ing in  operations  by  this  date.     Together  with  a  possibly  reduced-  " 
Cab  workload  at  that  time,  a  composite  strength  of  394-wiTl  be     -     — — 
established  for  30  June,  with  the-exact  distribution  betaeen        r-  fr.y 
operations  and  compliance  to  be  established  dependent  upon  relative 
caseloads.     This  should  be  accompanied  by  some  staffing  flexibility    - 
allowing  personnel    reassignment  to  assist  in  other  areas  of 
Regional   responsibility  as  needs_dictate.     The  breakout  of  Operations 
staffing  by  Regions  is  shown  in  Table  2.     The  30  June  levels  are 
those  of  Proposal    III  in  your  original  memo. 

Compliance  and  Enforcement:     As  I  poinded  out  in  my  first  memo,  the 
CLt  program  is  a  \iacy  visible  symbol   of  agency  intentions  and 
objectives,   and  for  this  reason  receives  a  great  deal   of  attention 
from  Congress,  other  agencies  and  the  public.     It  is  intended  to 
act  as  a  deterrent  to  abuse  of  i'r.s  regulations.     Since  its  effective- 
ness in  this  mission  is  directly  related  to  thoroughness  and 
frequency  of  audits,  decreases  in  manpower  must  be  gradual.     The 
current  level   of  853  will   be  dropped  to  803  by  31  December  1974. 
A  further  reduction  by  30  June  1975  is  projected  based  uoon  the 
expected  early  clarification  of  various  pricing  issues  that  have 
been  the  subject  of  numerous  investigations,  and  based  upon  the 
expectation  that  price  controls  will   be  lifted  by  6/39/75  except 
for  certain  products   (crude,  Sf:3,  propane).     As  indicated  in 
Table  1,   a  combined  total   for  operations  and  compliance  of  894 
for  June  30,  1975  is  projected," with  711  assigned  to  compliance 
and  183  to  operations.     Actual  workload  experience  may  dictate  a 
need  for  a  different  mix  of  the  894  positions,  but  any  such  changes 
would  be  known  sufficiently  in  advance  of  30  June  to  permit 
implementation.     The  distribution  of  the  compliance  staff  among 
the  regions  is  shewn  in  Table  3.  ]_/      This  staffing  is  to  be 
assigned  as  follows: 

12/31/74:     RAR?  -  133  (153  Refineries,  33  Natut-a-1  Gas  Processing 

Plants)  Producers; (01  d/ilew/Rel eased/Stripper  Oil)  -  212; 

Propane  Manufacturing/Distributors/Retailers  -  94; 
Wholesaler/Retailer  -  309 

6/30/75:     Same  as  above  except  V.'holssaler/'.eta-iler  dropped  to  217. 

1/  Detailed  breakdown  by  prodjets  for  each  regie;-:  will  be  forthcoming 
in  a  separate  memo. 
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Conservation,   Environment  end  Energy  Resource  Development:     I  am 
in  favor  of  initiating  regional   programs  in  these  areas  at  the  _ 
earliest  possible  date.     I  recommend  that  by  31  Cace^er  1974, 
a  total  of  42  personnel   be  assigned  to  these  functions  and  that 
by  30  June  1975,  this  be  increased  to  172  (87  to  conservation;- 
environment;  85  to  ERD),  as  suggested  in  Proposal   I. 

Other  Functions:  Given  the  ceiling  figure  of  1490  for  the  regions, 
I  recommend  that  ISOAD,  Management  and  the  RA's  Office  be  allotted 
a  combined  level  -Of  440 -by~3T  December  1974,  to  be  reduced  to  -._--■- 
424 -by  30  June  1"575:-' — : T   ~-    "    —~~ '  -    " 


TABLE  2 


Operations  Division  Regional  Staffing 
Regions 
I   II   III   IV   V   VI  .  VII   VIII   IX   X    TOTAL 


12/31/74 

9 

17 

20 

37  41 

27' 

16 

9 

21 

8 

205 

6/30/75 

8 

15 

18 

33  37 

24 

14 

3 

19 

7 

183 

TABLE  3 
Compliance  Division  Regional  Staffing 
Regions 
II   III   IV   V   VI   VII   VIII   IX   X    TOTAL 


12/31/74 

16 

35 

63 

S3 

1C3  284 

93 

45 

62  15 

803 

6/30/75 

12 

31 

51 

63 

91  271 

82 

39 

54  M 

711 

BYafferao  9/30/74  Rm.  50C2  -  23th  St.  Bldg. 

254-3377 

CC:  Office  Chron 
Yaffe 
Landesman 

Vernon        /^ 
Gorman  Smith  \S 
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October  2,  1974 


Director,  Compliance  and  Enforcement  Division        .,  „  ,.>  »    -,^s   -w,., 
Region'17  "Boston  ^.\.         '  2  ,  "'"  "  '.     . 

Havfsetf  Comments*  ^"Revised  1X75  f^^  **  tis  ^'^"f*^* 
Sagional  Programs  and^Staffiag1*^ 

Regional  Adainiatrator,   Region  I,   Boston 


;>.  ■■'•/, 

I  haWnrlawel  Gorman  C.  Smith's  aamo  to  John  Daniels.   It  was 
encouraging  to  ae  that  at  least  one  person  in  headquarters  is 
cognixant  of  the  fact  that  "the  C£E  program  is  a  very  visible  symbol 
of  agency  Intentions  and  objectives,  and  for  «-M*  reason  receives  a 
great  dial  of  attention  frost  Congress,  other  agencies  and  the  public. 
It  i»  Intended  to  act  as  a  deterrent  to  abuse  of  the  regulations. 
Sine*  its  ef feotiveneaa  in  this  mission  is  directly  related  to 
thoroughness  and  frequency  of  audits,  decreases  in  manpower  must  be 
gradual". 

1  e*rtf*nlY  h*ve  no  <3P*1^r«l  *ith  Mr.  Smith's  assessment  of  the  value 
of  a  strong  compliance  program.   I  find  it  incredible  that  after 
Baking  such  an  assessment  of  the  C*R  program  that  he  would  go  on  to 
rape  this  program  in  seven  out  of  ten  regions. 

In  my  memo  to  you  dated  September  25,  197-4,  for  the  same  reasons 
now  being  advanced  by  the  Assistant  administrator  for  Operations, 
Regulations  and  Compliance,  I  told  you  that  a  cut  in  the  compliance 
staff  would  be  unwise  and  possibly  illegal  and  that  we  need  a  staff 
of  100.   Z  have  not  changed  my  mind  in  the  past  week. 

I  ha«  been  told  that  the  staffing  ceiling*  for  the  regions  and  for 
headquarters  were  set  by  the  Office  of  Management  and  Budget.   I 
think  that  this  is  unlikely.  I  believe  that  0MB  would  establish  a 
total  ceiling  for  the  agency  and  the  agency  would  set  the  ratio 
between  headquarters  and  regional  staffing.  Therefore,  I  again  urge 
that  you  insist  on  a  staffing  level  of  100  for  ess.     Yon  should 
Insist  that  the  level  of  staffing  in  headquarters  be  reduced  to 
accomplish  this. 
PTKaioy  rjlf s i Q/OS/T4 

At  thai  proposed  level  of  compliance  staffing  for  this  region  w« 
would  be  unable  to  maintain  visibility  as  a  symbol  of  agency 
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intention*  and  objectives  because  we  would  be  unable  to  respond  to 
complaints  by  the  public,   neither  would  we  be  in  a  position  to 
protect  the  share  of  the  market  of  independent  businessmen. 

Our  failure  to  respond  to  these  kinds  of  complaints  would  give  the 
agency  attention  but  not  the  desired  attention  from  Congress,  other 
agencies  and  the  public  who  would  recognize  the  Dublic-be-damned 
attitude  implicit  in  this  size  staff. 


MEMORANDUM   TO 


FROM 


SUBJECT 


REFERENCE 
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FEDERAL  ENERGY   ADMINISTRATION 

WASHINGTON.  D.  C  20461 

October  4,  1974 


John  Daniels 

Associate  Assistant  Administrator 

Management  Sciences  and  BudgeiT\ 

Gorman  C.  Smith 

Assistant  Administrator      lt\S/ 

Operations,  Regulations  and  Compl 

Regional  Staffing  for  Compliance  and 
Enforcement 

Memo  of  September  30,  1974,  Subject: 
Revised  Comments.:   "Revised  FY  75  Regional 
Programs  and  Staffing" 


The  attached  table  shows  the  workload  analysis  used  to 
determine  the  distribution  of  C&E  personnel  among  the 
regions  for  30  June  1975.   The  total  CSE  regional  force 
at  that  time  is  to  be  711,  divided  as  follows: 

RARP:   188 
Producers:   212 
Propane:   94 
Wholesaler/Retailer:   217 

The  referenced  memo  provided  the  breakdown  of  these  personnel 
by  region  for  the  30  June  75  date,  and  also  provided  a  break- 
out for  12/31/74,  based  on  workload  analysis.   The  figures 
for  June  are  still  valid,  but  a  review  of  the  December  figures 
indicates  that  while  they  are  based  on  valid  workload  analysis 
the  personnel  shifts  which  are  implied  will  impose  unnecessary 
hardships,  requiring  substantial  staffing  up  or  down  in  a 
short  period.   Therefore,  the  levels  for  12/31/74  have  been 
refined,  and  are  included  in  the  summary  table  as  follows: 

COMPLIANCE  &  ENFORCEMENT 

REGIONAL  STAFFING 


Reqi  on  : 

I 

II 

III 

IV 

V 

VI 

VII 

VIII 

IX 

X 

TOTAL 

ON  BOARD 

71 

120 

103 

113 

147 

105 

50 

34 

89 

39 

853 

12/31/74 

45 

85 

80 

92 

1  22 

130 

70 

39 

70 

20 

803 

6/30/75 

12 

31 

51 

5  8 

91 

271 

32 

39 

54 

12 

711 
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FEDERAL  ENERGY  ADMINISTRATION 


o--   October  4f/-1974 
,~-   ,  Avrcm  Landesman 


4fff 


?"•'■  Proposed  Reduction  in  Regional  Compliance  Staffing  Level 

•       Mr.  Gorman  C.  Smith 

Acting  Assistant  Administrator 
Operations,  Regulations  and  Compliance 


You  asked  me  to  respond  ro  the  proposal  that  Regional  Com- 
pliance staffing  levels  be  reduced  at  a  nore  accelerated 
pace  than  those  you  have  fcmaily  proposed.   The  ORC  pro- 
posal calls  for  a  reduction  from  the  current  863  level  to 
803  by  yearend  1974  and  a  further  reduction  to  711  by 
June  30,  1975. 

I  believe  that  the  ORC-orcposed  reductions  represent  the 
absolute  minimum  resources  necessary  to  carry  out  PSA's 
statutory  mandate.   Moreover,  given  the  new  and  expanded 
enforcement  missions  we  are  proposing  (expansion  of  re- 
finery audits,  gas  processing  plant  audits,  and  investi- 
gation of  producer  pricing-)  ,  there  will  be  a  serious  strain 
on  our  enforcement  resources  during  the  entire  transition 
period. 

We  must  expect  loss  of  workload  time  due  to  the  necessary 
geographic  redeployment  of  personnel.   That  program  is  also 
likely  to  induce  resignations  on  the  part  of  people  who  elect 
not  to  accept  positions  in  the  Regions  whose  staffing  level 
will  be  increased.   There  will  be  an  additional  tizie  loss 
due  to  the  mandatory  retraining  in  investigative  technique 
for  investigators  being  transferred  to  work  on  producer 
cases  and  propane  cases. 

Since  we  are  adding  100  auditors  to  RARP,  substantial  re- 
training in  audit  technique  will  be  necessary  for  -his  group. 
I  estimate  that,  in  the  aggregate,  as  many  as  99  compliance 
people  will  have  to  be  transferred  by  December  31,  1974, 
and  an  additional  92  ^y   June  30,  1975.   In  the  aggregate, 
the  total  number  of  peoole  requiring  seme  retraining  will 
be  at  least  400. 
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It  should  be  noted  that  the  changes  in  the  enforcenent  program 
are  designed  to  take  into  account  the  changes  in  the  petroleum 
industry  brought  about  from  elimination  of  shortages  in  certain 
major  product  lines  and  the  expectation  of  novel  regulatory 
approaches  to  control  the  supply  and  price  of  products  deemed 
to  remain  under  market  pressures.   Accordingly/  it  will  be 
necessary  for  the  redeployed  compliance  staff  to  gain  some 
familiarity  with  market  structures  and  characteristics  in 
segments  of  the  industry  not  previously  covered  by  the 
enforcement  program.   The  staff  will  also  have  to  aaster 
new  regulations  and  their  applicability  to  conditions  disclosed 
by  audits  and  investigations. 

In  light  of  the  factors  described  above,  it  would  be  very 
unwise  to  reduce  FEA's  enforcement  resources  below  the 
staffing  levels  contained  in  rhe  latest  CRC  proposal. 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  D.C     2W51 


zzr/d  /<ry. 


/:, 


OFFICE  OF  THE  ASSISTANT  ADMINISTRATOR 


MEMORANDUM  FOR:    Assistant  Administrators 
General  Counsel 
Director,   Congressional  Af 
Director,  Communications 
Director,  Inter  governments 


i  Public  Affairs 
I,  Regional  and 
ecial  Programs 


Regional  Administrators 

SUBJECT:    APPROVED  FY  :75  REGIONAL  PROGRAMS  h.  STAFFING 


The  attached  Regional  Programs  and  Staffing 
by  the  Assistant  Administrators  and  approved  by  2, 
plans  both  represent  FEA!s  objectives  ar.d  show  th 
will  be  committed  toward  accomplishing  tliosa  oc;; 
mainder  of  FY  1975. 


se  agreea  upon 
ir.  SawMLL.    These 
"el  cf  effort  that 
es  for  the  re- 


J.0 


33ist  you  m  your  statiing  pians,  we  nave 
marks;  the  staffing  level  to  he  achieved  by  apprcmr. 
35,  1974  and  the  level  ~o  be  achieved  by  June  30,  1: 
date  is  based  on  the  assomptLcr.  "hat  the  Crude  Cf.  ] 
lations  will  go  into  effect  November  I,  1074.  Any  c. 
date  of  the  regulations  will,  cf  course,  cause  a  cor: 
hi  the  aforementioned  December  staffing  level  deaf 


:d  two  bench 
itely  December 
'5.    'The  December 
realization  Regu- 
mge  in  the  effective 
=  s-x;nding  change 
ne. 


The  required  levels  may  ".: 

hi  any  case,   these  levels  a 

meat,  and  careful  adjusting 

the  agency.  In  order  to  fac 

a  task  team  headed  by  '-  la;: 

o?  staff  com  Intergovernmen:al,  Regional  &  Speci 

ticns,  Regulations  &  Compliance;  Conservation  Em 

moot  of  the  potential  problems  h:  adjusting  to  the  : 


responsible  manage- 
:scurces  within 
?.v  staffing  levels, 
m  and  composed 


distribute 
November 
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The  final  and  most  important  aspect  of  the  staffing  plan  is  the  alleviation 
of  the  hiring  freeze.     We  are  appro:dmateiy  200  positions  over  ceiling 
in  the  regions  and  must  attain,  the  1490  position  level  as  soon  as 
practical  in  the  light  of  our  budget  restrictions.     Obviously,  however, 
some  essential  positions  must  be  filled  quickly.     Therefore,  we  are 
instituting  a  general  hiring  policy  that  will  allow  each  Regional  Adminis- 
trator the  ODtion  of  replacing  one  position  for  every  five  vacated  until 
he  reaches  his  authorized  staffing  level.     This  general  policy  should 
stay  in  effect  until  the  customized  regional  staffing  plans  are  developed 
by  Personnel.     After  that  time,  the  policy  of  "five  for  one"  may  vary 
from  region  to  region.  Further,  as  the  serious  budget  situation  is  one 
of  the  main  concerns,  this  general  policy  may  hare  to  be  modified 
at  any  time.   Complete  control  cf  hiring  rates  mil  be  maintained  by 
the  Associate  Assistant  Administrator  for  Management  Sciences  and 
Budget,  Mr.   John  Daniels.  He  Trill  have  final  approval  authority 
on  all  personnel  actions  for  the  regions.    A  problem  we  will  have  to  watch 
very  closely  is  the  Dallas  incriase  in 'Compliance  and  Enforcement. 
Dallas  maj'  not  hire  up  to  the  full  December  31, 1L74  level  of  206  positions 
or  the  June  30,   1975  level  of  271  positions  until  vre  have  determined 
how  many  qualified  Compliance  and  Enforcement  personnel  in  Boston 
and  New  York  (since  those  ".c  regions  will  be  Over  ceiling;  are  willing 
to  relocate  to  Dallas  as  well  as  ho77  much  relocation  money  is  available. 


In  light  of  the  foreseeable  c 
programs  and  staffing,  we 
your  continued  support. 


it-ulfies  hi  ramie  minting  the  regional 
"'-  --on  for  vour  concern  and  ask  for 


William  W.  Geimer 
Director,  Inter governm 
Regional  &  Soecial  Prog 


Leonard  3.  Pouliot 
Assistant  Administrator 
■asrentent  and  Administrai 
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BOSTON  GLOBE 


FEA  cuts  staff  monitoring  fuel  prices 


By  H.  S.  Kindleberger 
Globe  Staff 

The  Federal  Energy  Ad- 
ministration (FEA)  has 
ordered  its  New  England 
office  in  Boston  to  cut  by 
two-thirds  the  personnel 
assigned  to  enforce  fuel 
price  ceilings.  The  cut  was 
ordered  despite  the  protest 
of  an  official  in  the  Boston 
office  that  "our  present 
staff  is  insufficient  to  do 
an  effective  job." 

The  reduction  is  part  of 
a  nationwide  shift  of  FEA 
enforcement  personnel 

from-  monitoring  retailers 
and-  wholesalers  to  watch- 
ing refiners  and  producers. 
The  start  shuffle,  ordered 
for,J  New  England  and 
other  regions  in  an  Oct.  16 
letter  from  Washington,  is 
required  in  two  stages  and 
must  be  completed  by 
June  30,  1975. 

The  FEA's  regional  ad- 
ministrator for  New  Eng- 
land, Robert  W.  Mitchell, 
yesterday  defended  the 
decision  as  having  "a  lot 
of  merit." 

Asked  what  would  be 
leflr«£to  prevent  gasoline 
station  owners  and.  oil 
dealers  from  raising  prices 
illegally,  he  replied:  "Their 
consciences  pretty  mucli, 
and  the  fact  that  they  are 
open  to  auditing.  And  they 
■will'be  audited.?.'' 

A  confidential  .Sept.  25 
memorandum  from  a  Bos- 
ton subordinate  took  a  di- 
rectly opposite  position, 
however.  Paul  F.  Maloy, 
regional  director  of  com- 
pliance and  enforcement, 
■wrote  Mitchell  to  "strong- 
ly object"  to  the  proposed 
cutback  in  enforcement 
personnel. 

"Without  an  adequate 
staff-  in  this  region," 
Maloy  wrote,  "we  will  not 
be  able  to  carry  out  the 
congressional  mandate  to 
prevent  unreasonable 

profits  within  the  various  j 
segments  of  the  energy  in-  j 
dustry  because  we  would-j 
be  unable  to  trace  refinery  j 
overcharges  back  to  th,e  | 
market  place. 

"For   these  reasons,   we  i 
believe  it  would  be  unwise  i 


and  possibly  illegal  to  re- 
duce the  compliance  and 
enforcement  staff  to  25. 
We  believe  that  you 
should  take  a  strong  stand 
for  a  compliance  staff  of 
100  in  this  region  and  in- 
sist that  the  increase  come 
out  of  headquarters  (in 
Washington)  staff."  (The 
enforcement  staff  in  the 
Boston  office  now  stands 
at  70.) 

Mitchell  originally^'op- 
posed  the  cutback.  "That 
was  before  the  change  in 
philosophy  in  the  auditing 
procedure  was.._jnade 
clear,"  he  said  yesterday. 

He  said  that  pending 
FEA  proposals  for  equaliz- 
ing crude  oil  prices  na- 
tionwide should  end  the 
so-called  two-tier  pricing 
system  and  make  it  easier 
to  control  prices  at  the  re- 
finery. (The  two-tier  sys- 
tem refers  to  the  fact  that 
"old"  domestic  oil  costs  no 
more  than  $5.25  per  barrel 
because  of  FEA  price  con- 
trols, while  uncontrolled 
oil,  both  imported  and 
newly  drilled,  costs  about 
$11  per  barrel.) 

However,  the  FEA  has 
been  considering  the  price 
equalization  proposals 

since  well  before  Maloy 
wrote  his  Sept.  25  memo.- 
and  Mitchell  made  known 
his  initial  opposition  to  the 
personnel  cutbacks.  FEA 
Administrator  John  Saw— 
hill  said  Wednesday  in 
Cranston,  R.I.,  that  no  de- 
cision on  the  pricing  pro- 
posals has  been  made.  •  ■•: 
-  Maloy  said  yesterday 
that  he  stands  by  the 
opinions  he  expressed  in 
.  the  memo.  Because  the 
-FEA  no  longer  receives 
many  price  complaints 
from  consumers,  he  said,  it 


has  to  initiate  its  own  in-  . 
vestigations,  which  re- 
quires personnel.  ...  .  •'; 

As  evidence  that  illegal 
fuel  price  increases  are 
still  a  problem,  Maloy  said 
the  FEA  has  ordered  $1 
million  in  fuel  price  roll- 
backs and  refunds  to  New 
England  consumers  since 
July  1. 

In  early  September,  the 
FEA  found  eight  gasoline 
stations  in  Agawam,  a 
suburb  of  Springfield,  that, 
were  overcharging,  Maloy;; 
said. 

The-  New  England  Con- 
gressional Caucus,  repre- 
senting the  25  delegates  to 
the  House  from  this  re- 
gion, wrote  Sawhfll  Oct.  9 
to  object  to  the  proposed 
personnel  reductions  in  re- 
gional FEA  offices.  That 
letter  went  unanswered, 
according  to  caucus  direc- 
tor Jill  Schuker,  as  did  a 
letter  from  Sen.  Abraham 
Ribicoff  (D-Conn.). 

"Sen.  Rib'.coff  said  this 
could  have  a  serious  detri- 
mental impact  on  oil  and' 
gasoline  consumers  fh 
Connecticut  and  New  Eng- 
land, and  he  asked  FEA 
Administrator  Sawhill  to 
reverse  his  decision,"  a  Ri- 
bicoff aide  said  yesterday.!. 
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UNITED  STATES  GOVERNMENT 


Memorandum 

Regional  Directors,  0;-;  ,  t,.t-..  November  5,  ]974 


fkom  :   Donald  D.  Cl.yi  in,  Aatiny  'irec 

Compliance  Audit  P----:.^:'  Divisior 

SUE-ECT:    MAJOR  REFIIiER  AUDIT  STAFFI!  G 


~  The  recent  Refinery  Audit  S raffing  tor  Major  Refiners 
was  derived  from  nui        sd  fned  to  each  major  company. 
In  general,  we  followed  the  recommendations  of  our  Case 
Analysts  and  your  auditors  assigned  to  the  particular 

co:  .my. 

Attached  is  the  breakdown  by  Region  of  the  total 
manpo  ■•  audits  and  the  r;p«  ■  :  I  i  c  assigned  number  of 

auditors  for  the  Major  Refiners. 

You  wil]  notic   th  *  there  are  in  sot:'.-;  cases,  additional 
auditors  outsi  :   your  ;  gion  asci  [ned  to  the  same  company. 
Th   ■  are  coli.iter  il  d  with  an  asterik* 

who  will  be  administratively  under  the  other  Region,  but  are 
to  assist  th  Lb.!   Region. 

Trie  original  stafi  or:  included 

"hose  have 
no:;  been  cias  Lfied  :  -r-     '..-.-'■  -  er   c<  >gram. 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON,  DC.     20461 

February  18,  197  5 


OFFICE  OF  THE  ADMINISTRATOR 


MEMORANDUM  FOR: 


SUBJECT 


Assistant  Administrators 
General  Counsel 

Director,  Congressional  Affairs 
Director,  Communications  and  Public  Affair; 
Director,  Private  Grievances  and  Redress 
Director,  Intergovernmental,  Regional  and 
y   Special  Programs 
•Regional  Administrators 

1975  Employment  Levels 


The  personnel  ceilings  reflected  in  the  attached  are 
FY  1975  end-of-year  employment  levels. 

Experts,  consultants,  and  other  temporary  employees 
with  appointments  terminating  prior  to  June  30,  1975, 
will  not  count  against  individual  office  ceilings  provid- 
ing sufficient  funding  is  included  in  your  budget. 

The  ceilings  for  the  regions  include  specific  levels  for 
certain  programs.   Regional  Administrators  are  author- 
ized to  determine  position  requirements  for  all  other 
programs  within  their  total -ceiling. 


Frank  U.    Zarb 
Administrator 


Attachment 


« 
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Federal  Energy  Administration 

Employment  Ceilings 

June  30,  1975 


Organization 
Administrator 

r 

Management  & 
Administration 

Policy  &  Analysis 

Conservation  & 
Environment 

Energy  P.  source 
Development  . 

Operations  ,- 
Regulations  & 
Complair.ce 

International 


Previous; 

Ceiling 

Staffing 

On-Board 

June 

July  1971 

Feb.  7,  1975 

1975 

22 

296 
310 

101 

136 

281 


Energy  Affairs 

13 

General  Counsel 

57 

Communi'  ations  & 
Public  -  ffairs 

127 

Congres:  ional 
Affairs 

26 

Intergov  ernmental , 
Regional  &  Special 
Programs 

ll 

Research  & 
Development 

17 

Private  Grievances 
&  Redress 

39 

Consolidated  Account 

18 

Total  Headquarters 

1523 

Field  Offices 

1920 

GRAND  TOTAL 

31*3 

21 


293 


26 


252 

2^2 

351 

366 

155 

190 

202 

210 

325 


17 

-' 

77 

9  - 

127 

125 

15 

L  5 

31 

37 

17 

5 

18 

55 

12 

?3 

1711 

1786 

1166 

1190 

3180 

3276 
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r-EQERAL  ENERGY  OFFICE 


FEA,    C£I£,    RAH? 

'. fasiilngton ,    D.  C .      2 04 .3  L 


Frac  ;v.    Sfackviach  254-OJ77 


MR.    DiLDERT  FCFwLZR 

FLA  REGIONAL  ADMINISTRATOR 

ATTENTION:   WA7NL"  GIFFORD 

REGION  VI 

212  NORTH  ST.  PAUL  STREST 

DALLAS,  TS2AS   75201 


WHY  DO  H£  HAVE  ONLY  03B  (I)  AUDITOR  ASSIGNED  TO 

sauion? 


FRED  W.    STUCXivISCH 

DIRECTOR 

REFI1JERY  AUDIT  AND   R27IEW  PBGGRAH 

COi-iPLIAilCS  AND  E3FGRC3MBHT 
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Eirector,   Enforcement  Policy 
and  ? ro-^ram  p2vi?w  Staff 

Rational  Pi.a-Dapioym.eiit  of  Compliance  and  Znf  or  corner;;  Staff 

Administrator 

Fedaral  Energy  Administration 

In  those  regions  reducing  staff,   all  will  be  at  authorized  levels  or  below 
by  June  30,  1975.     Soma  will  be  below  e.g.  Region  III  and  IV  because 
they  are  in  the  process  of  changing  the  mi::  of  investigators  and  auditors, 
i.e.,   increasing  the  number  of  auditors  while  reducing  the  number  of 
investigators. 

Gaining  regions  have  been  unable  to  fully  staff  up  because  of  the  lack 
of  funds  for  household  moves.     In  addition,  travel  funds  for  the  conduct 
of  day-to-day  business  are  short  in  all  regions.     As  a  result  there  has 
been  a  curtailment  of  investigation  activity  in  some  instances. 

Region  VI  has  now  proposed  they  be  allowed  to  stop  hiring  investigators/ 
auditors  at  135  as  opposed  io  their  authorized  ceiling  of  203  for  C<^E. 
Funds  allotted  to  pay  the  salaries  of  these  II  positions  will  be  diverted 
(if  approved)  to  defray  travel  and  support  costs  of  personnel  already 
on  board.     In  snort,   the  persistent  cause  for  failure  to  meet  our  commit- 
ments on  re-deployment  continues  to  be  a  lack  of  travel  funds.    This  is 
a  nationwide  problem.     Unless  it  is  favorably  resolved,   re- deployment 
cannot  be  completed  before  the  early  part  of  next  fiscal  year. 


Chris  C.  Garringer 
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FACSIMIli  MzSSICZ 


TO:  iLCCA  r:OX,  NAui.  Q?;iC3  CODE!  ;faOM:  (LOCATION.  fiAMg.  Of  MCS  COOcI  I 

Fred   Stucl-cvisch,    Assoc.    Asst.    Ad=r.       j  r>_    y\m    Fowler,    Regional   Ad.-^r.      \ 

for  C  =  Iianc=,.0i£ic  =   o£   Regulatory      ;  Re-icm.-VI, -Dallas:.  TX? 

?  r  ?  ~  :  ~  ~~»~      i    -    . ^ l 

ITL=  Of  OHIGISATOS  .NA«-fii<4ij:G-7*7Ufl6'OP;x»trr.HOai2IMC  0'?>CIA|_   I 


/7-/-L 


VjTne  Gifford,    Regional   Dir. 
Comolisnc::   i   inrorc=eat 


~->--ler.    Regional  Adinr. 


i         - 
14/29/75 


SL3JZC7-.    A3sigi=3enn   of  Exxon  Audit  _l£3n  Hewers   - 


:  lJ2 


Jiz>  Murphy  aac  Johneile  Weens  cccsorised  the  Exxon  PAR?  audit  Ceaa  frco 
7/1/74  to  2/7/75.   On  2/7/75  Ralph  Tippet::  vn  reassigned  to  Exxon  (as  Teza 
Lascar)  ircTa  Continental,  vhile  Jin  Murphy  was  reassigned  to  Tenneca.   Froo 
2/7  to  3r»s»r.c  Tiopitt  has  vorkad  oa  Exxon  with  the  exception  of  the  period 
4/21  to  4/25  when  he  attended  a  Gas  Plants  and  Crude  producers  School. 

On  3/14/75  M3.  Johnelie  Veens  accepted  the  position  or  Reviewer-Conferee, 
Houston  Group  *2  (competitive  announcement  ;:R6-050). 

The  statu*  ot  recently  assigned  Exxon  RAR?  tean>  nkjrnoers  is  as  follows: 

1. .  Richard  Jones:  S.O.D.  2/17/75;  basic  school  2/13  -  2/27;  at  Exxon 
3/5  -  3/7;  reassigned  temporarily  to  Utilities  3/3  -  4/13;  RARF  school 
i/lJi.  -  4/23;  4/24  -  "/23/75  on  Utilities  Investigations.   Returned  to  RAR? 
team  4-23-75. 

2.  3obbv  Joe  Moon:  E.O.D.  2/17/75;  basic  school  2/13  -  2/27;  reassigned  frco 
Teoneco  to  Exxon  3A3?  team  approximate  ry  3/3;  reassigned  tetnporarily  to  Utili- 
•i;5  3/10/  3/10  -  present  utilities  investigation  (4/14-4/23  RAR?  school) 

3.  Serge  Esuffmann:   E.O.D.  3/3/75;  3/3  -  3/7-.0JT;  3/3  -  3/22  Basic  School; 
3/23  -  present  temporarily-  assigned  to-  utilities  (4/23  -  5/2  RAR?  school)., 

Each  of  the  auditory  tirapcrrarily  assigned  to  utilities  investigations  will  be 
returned  to  the  Exxon  audit-  as.  scon  as  they  have  completed  the  3egraent  o: 
the  audit  oresentiy  in  process.   Expected  dates  of  return  zo   Exxon  are: 
3obby  Joe  Moon  5/17/73,  ^-  Se—  %-   Kauifaaun  on  5/5/75. 


56-499  O  -  75  -  13 
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FEA  to  Double  Oil  Probers 


By  Thomas  O'Toole 

Washington  Post  Stall  Writer 

The  Federal  Energy  Admin- 
istration plans  to  double  its 
staff  of  110  investigating  na- 
tionwide charges  of  oil  price 
fraud  during  the  six  months  of 
the  Arab  oil  embargo  that  be- 
gan in  October  of  1973. 

"We're  speeding  it  up  stead- 
ily, but  since  all  this  goes  back 
to  the  embargo  I'm  unhappy! 
that  every  day  the  trail  might  | 
begetting  cold,"  FEA  Admin- 1 
istrator  Frank  G.  Zarb  said  in  | 
an  interview.  "I  want  to  com- 
plete this  investigation  as 
quickly  and  as  thoroughly  as  I 
can ..." 

The  only  way  to  quicken 
and  deepen  the  investigation, 
Zarb  said,  is  to  double  the 
staff  to  220.  He  said  that  if  it 
takes  more  than  a  doubling 
then  he  wants  to  get  that 
many  more  auditors,  account- 
ants and  investigators  on  the 
FEA  payroll  to  do  it. 

"I'm  interested  in  one  thing; 
I'm  interested  in  people  who 
profiteered  during  the  em- 
bargo period,"  Zarb  went  on. 
"We're  going  to  ferret  out  ev- 


ery one  of  those  transactions 
and  we're  going  to  do  it  before 
the  year  is  over.- 

The  FEA  has  three  price 
fraud  investigations  under 
way,  but  the  one  it  has  empha- 
sized most  is  the  one  it  has 
code-named  Project  Escalator. 
This  involves  allegations  that 
oil  suppliers  may  have  over- 
charged electric  companies  and 
consumers  by  $250  million  to 
$500  million. 

More  than  230  oil  suppliers 
are  under  investigation,  with 
the  books  closed  on  fewer' 
than  30  of  them.  So  far,  fewer 
than  10  show  apparent  viola- 
tions of  FEA  price  regulations 
resulting  in  potential  over- 
charges of  more  than  $20  mil- 
lion. 

The  Escalator  staff  is  the 
one  whose  number  Zarb  said 
he  intends  to  increase.  Dou- 
bling that  staff  presumably 
means  doubling  its  budget, 
which  now  takes  close  to  $3 
million  a  year  to  finance  field 
agents  alone.    • 

Zarb  denied  published  re- 
ports of  an  open  feud  between 
I  he  FEA  and  the  Customs 
Service    over    jurisdiction    in 


the  price  fraud  case.  Customs 
has  its  own  staff  of  more  than 
40  investigating  charges  that; 
Customs  documents  were  falsi* 
fied  to  boost  the  price  of  oili 
being  imported  into  the) 
United  States.  These  are  crim-i 
inal  charges,  unlike  the  FEA 
violations,  which  are  mostly 
civil  complaints. 

"It  looks  like  historically 
there  was  a  problem  but 
there's  no  problem  now."  Zarb 
said.  'Our  policy  here  is  that 
whenever  a  willful  violation  is 
detected  by  our  people,  we  im- 
mediately hand  it  over  to  the 
Justice  Department.  Wherever 
there  are  criminal  violations,  I> 
want  them  prosecuted  to  the 
fullest." 
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raSCSAPHIC   MESSAGE 


FEDERAL  ENERGY  ADMINISTRATION 


fcCCOUKH*^    CLAiarf+CATO* 


P*frC££>*h>C£ 


action.  ROUTINE 


5/3/75 


FO*  INrCHMATION   G»U 


GORMAN   C.    SMITH 


PHO**e     NUM4M 


254-8505 


THU  JFXC£  FOR  IAJE  OF  CO/MiWt/N/OlT/ON  l/N/T 


secutrrr  clas&aicatiom 


I  |  SINGIE 
□  BOO« 
I      |  MlKTWiesADOttiS 


MESSAGE    TO    M    TTtANSMITTa)    <U*  aWii  ?-•»»  »«J  ^  C^:.«V  i,nwr> 


TO: 


ALL : REGIONAL  ADMINISTRATORS 


-  YESTERDAY,  MR.  ZARB  ANNOUNCED  AT  A  PRESS  CONFERENCE  THAT 
HE  HAD  DIRECTED  ME  TO  TRIPLE  THE  LEVEL  OF  EFFORT  ON  THE 
UTILITY  SUPPLIER  INVESTIGATIONS.   CONSEQUENTLY,  THERE  WILL 
BE  NO  DETAILING  OF  PERSONNEL  FROM  EITHER  COMPLIANCE  OR 
OPERATIONS  (EXCEPT  FROM  OPERATIONS  TO  COMPLIANCE)  TO  ANY 
OTHER  FUNCTION  UNTIL  ALL  UTILITY  SUPPLIER  INVESTIGATIONS, 
INCLUDING  COLLATERAL  INVESTIGATIONS  FOR  OTHER  REGIONS, 
ARE  COMPLETED.   IN  ADDITION,  THERE  IS  TO  BE  NO  DIVERSION 
OF  RARP  PERSONNEL  TO  THIS  EFFORT  WITHOUT  THE  EXPRESS 
APPRO^SL  OF  FRED  STUCKWISCH.   IMPLEMENTATION  DETAILS  WILL 
BE^/TjE^SISHED  TO  YOU,  AS  THEY  BECOME  FINALIZED. 

GORMAN  C.  SMITH 
/ASSISTANT  ADMINISTRATOR 
REGULATORY  PROGRAMS 


ucvnrr  aASsiwc»nON 


SM*OA»o  ;0«»  14 
>SVISED  AUGIJ5T  1947 
CSA  ??>.<  [11    Cfl]    101-35  304 


ft      U.S.     GT-EPNS 


ilNTI.NG   OFFICE:    1971-FS5   74eC-B/4^8-80l 
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I'FDF.RAF.   KN'F-iUGY    AD.NUN'i.STR  \T! 


3  0,  i  :■ 


iiEi-.&ilAliL'L-;-;    E'OI;:      ftlj    ."lOit-inisttstivc   Officers 
Dirccti     a 


Reaionr.l 


SUBJECT 


Director    oi    Personnel 
Kanocwer    Staffing    Reports 


1  am    forwarding    for    your    use    the    most    recent    war,  power 
staffing    reports   op    FE/i    Headquarters    and    Region-:!    Offices. 

11:3    total    eir.ployiaont    lor    ileadeuertcrs   OCficbo    decreased    bs 

2  positions    from    th=    previous    weekly    total    of    173]    foi    a 
current    cn-board    strength    of    1725,      Tote-.:,    regions]    or.-beei 
strength    clec'eesed    by    2  3    fro  a   the    previous   weekly    total    oi 
1  •'! 3 G    for    e    current    en-board    strength    of    J  ;13. 

Cnc  net  difference  in  total  PL:',  on-boafv  stren-r. 'c'z  La  a  ce- 
;::.  se  of  25  positions,  from  ths  prsvici'.:  31  "i7  ~c  the  cur: 
total    cf    2142. 
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MAY  30,  1975 
FEDERAL  ENERGY  ADMINISTRATION  STAFFING  REPORT 


ORGANIZATION 

APPROVED 
EMPLOYMENT 
LEVELS 

ON- BOARD 
COUNTED 
AGAINST 
CEILING 

**ON  BOARD 
NOT  COUNTED 
AGAINST 
CEILING 

*52s 
PENDING 

A 

26 

27 

1 

+  1   ' 

Mi  A 

242 

240 

22 

+  2 

PSA 

366 

371 

35 

+27 

C&E 

200 

177 

12 

+  28 

ERD 

210 

198 

14 

+40 

RP 

( Formerly 

OR&C) 

325 

297 

13 

+  32 

IEA 

46 

42 

1 

+2 

GC 

90 

83 

1 

+7 

C&PA 

125 

120 

5 

+  5 

PGSR 

55 

49 

0 

+7 

CA 

46 

44 

4 

+1 

IR&S? 

37 

36 

2 

+  3 

R&D 

5 

14 

0 

0 

C  ACCT. 

23 

31 

0 

-1 

Total  Headquarters 
Field  Offices 

1796 

1480 

17  29 
1413 

110 

+  154 

TOTAL  3276  3142 

♦TOTAL  NET  FIGURES  AFTER  ACCESSIONS  AND  SEPARATIONS  ARE  RECONCILED. 
DOES  NOT  INCLUDE  PENDING  ACCESSIONS  AND  SEPARATIONS  IN  THE  EXEMPT 
CATEGORY  (THOSE  NOT  COUNTED  AGAINST  CEILING).   ALSO  DOES  NOT  INCLUDE 
PENDING  52' S  WHICH  NAME  REQUEST  AN  EMPLOYEE  ALREADY  COUNTED  AGAINST 
CEILING. 

**DETAILEES,  EMPLOYEES  WITH  AN  APPT  NTE  DATE  PRIOR  TO  6/30/75,  STAY- 
IN-SCHOOL  PROGRAM  EMPLOYEES,  AND  SUMMER  AIDS. 
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i;n?LOY:-: 


■  0,    1S75 


;  :C    RS; 


■0.:-: 


c 

clili: 


I 

dos  -C:< 

II 

:.z.~.   yori; 

III 

PHILADELPHIA 

IV 

axla  :?.\ 

V 

CHICAGO 

VI 

DALLAS 

VII 

KAUSAS  CITY 

VIII 

DELVES 

IX 

3  a:;  FRANCISCO 

65 
140 
141 
158 
212 
299 
141 

89 
138 

57 


S7 
137 
140 
153 
200 
263* 
137 

90 
136 

70 


0 

+  3 

0 

+  1 

3 

+  12 

0 

+  1 

6' 

0 

1 

0 

0 

-1 

0 

-2 

2 

-3 

3 

-2 

1  4  0  0 


1413 


15 


IT  KG  AUTHORITY  RESTS  IN  DALLAS.   THEREFORE  CSILIKG  CONTROL  FIGL'RES 
'  ON  DELAYS  RECORD  KEEPING.   TELEPHONE  CONTACT  KITH  DALLAS 

iSOt;::sL  office  indicates  5/30/75  c>  eoasd  strength  is  257. 
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<  s 


< 
<      s 


LINES  OF  AUTHORITY  AND  COMMUNICATION 

BETWEEN  FEA  NATIONAL  OFFICE  AND 

FEA  REGIONAL  OFFICES 


3CT  1^4 


Director,    Iniorcsizent 
Coord  in  at  ion  ".  :.v :_  3 :1 3  i 

Conference  Procedures 


.•til  "a^ional  Directors 
Conoiiance  and.  Enforcement 


It  lias  coce  to  ay  attention  that  titers  exists  sons  disparity 
among  the  Pegions  concerning  conference  -?rocadure3  and 
policies.     To  data  very  little  has  been  standardized  in  this 
area  and  it  is  conceivable  that  there  currently  exist  ten 
seperata  Perianal  variations,   rather  than  a  single  unifona 
body  of  policy.      II"  this   is  indeed  the   case,    firms  operating 
in  more  than  one  region  nay  be  subject  to  uneven  enforce- 
ment efforts. 

Please  1st  ne  I<nov*  if  you  see   a  used  for  nrulti—Ragional 

rr^eetings  to  exchange  iiea3  and  policies  in  this  area,  "our 
response  by  I?  Oct.  i3  requested.  Attention:  Znforcement 
Policy  and  Coordination  Division. 


N.ri3  C.    C.arrin:-°r 


/ 

J3stz:wvn:10-.3-^V 

c  c :      Sub j/9rhon/3?C/JBet  z 
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FEDERAL  ENERGY  ADMINISTRATION 

WASHINGTON.  D.C.     20-iol 


/M 


OTr.CL  Or  TH=  ASSISTANT  ADiU.\(STT.ATOil 


December  12,  1974 


MEMORANDUM  FOR:   Regional  Administrators 

SU3JECT:         Policy  Direction  and  Communication 


It  has  coma  to  our  attention  that  some  confusion  exists 
concerning  regional  staff  reporting  relationships  and  appro- 
priate communication  channels  between  Washington  and  the 
field.   These  have,  in  some  instances,  led  to  duplication  of 
efforts  as  well  as  to  allegations  that  a  number, of  regional 
personnel  are  failing  to  comply  fully  or  in  a  timely  manner 
with  some  directives  and/or  technical  guidance  provided  by 
ORC. 

The  purpose  of  this  memorandum  is  to  eliminate  confusion 
in  order  to  promote  effective  program  implementation  and 
mutually  beneficial  working  relationships  between  the  regions 
and  headquarters. 

The  Assistant  Administrator  for  Operations,  Regulations  and 
Compliance  is  the  FEA' s  national  program  director  for  all 
activities  delegated  to  him  by  the  Administrator.   Therefore, 
any  program  directives  issued  by  him  to  the  Regional  Adminis- 
trators must  be  implemented  promptly  and  fully. 

Program  directive  material  for  ORC  will  be  signed  by  the 


Assistant  Administrator 


ORC  and  will  be  issued  to  th« 


Regional  Administrator  in  whose  name 
OPvC-related  units  in  the  regions  will  i 


nd  under  whose  direction. 


.r=nf  th 


the  urograms . 


The  headquarters  Compliance  and  Enforcement  and  Operations 
Offices  will  provide  directly  to  Regional  Directors  of 
Compliance  and  Enforcement  and  Operations,  respectively, 
technical  advice  and  guidance  as  to  implementation  of 
headquarters-directed  programs;  advice  en  and,  where  required, 
resolution  of  issues  arising  in  the  implementation  of  such 
urograms;  and  additional  detail  required  to  assure  effective 
and  timely  implementation. 
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General  management  of  the  Regional  Office  will  be  carried 
out  by  the  Regional  Administrator  under  the  day-to-day 
coordination  of  OIRSP,  which  will  assure  that  the  interests 
of  all  FEA's  programs  are  considered.   OIRSP  will  surface 
to  the  Administrator  any  problems  of  dispute  between  programs 
which  cannot  be  resolved  through  negotiation  between  impacted 
parties. 

In  order  to  attain  smooth  communication  flow  to  the  regions, 
major  policy  directives,  announcements  of  meetings,  and 
other-than-routine  requests  for  data  from  the  regions  will 
be  coordinated  with  OIRSP  in  advance  of  notification  to  the 
regions.   This  will  in  no  way  interfere  with  the  expeditious, 
routine,  day-to-day  direct  communication  established  between 
ORC  and  corresponding  regional  staff  personnel;  i.e.,  either 
informational  material,  telegrams,  etc.,  sent  to  the  regions 
or  telephonic  communications.  /~y 

William  W.  Geimer,  Director        "Gorman  C.  Smith 
Intergovernmental,  Regional         Acting  Assistant  Administrator 
and  Special  Programs  Operations,  Regulations  and 

Compliance 
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FEDERAL  ENERGY  ADMINISTRATION,    ilcJ/L  / 


Axwj:  Bill   Germer 


*>h°2:  Control   of  Regional  Compliance   and  Enforcement  Program 


Frank    Zarb 


We  do  not  concur  in  Gorman  Smith's^' recommendation  ,of  Option 
III  as  contained  in  the  latest  version'  of  his^rdsue  paper  on 
the  control  of  the  Regional  Compliance  Program. 

We  are  somewhat  puzzled  by  this  turn-about  in  Gorman  Smith's 
position  on  control  of  the  Regional  C&E  program.   For  some 
time  we  have  had  an  agreement  with  him  on  this  subject.   Under 
the  agreement,  OR&C  was  responsible  for  providing  C&E  policy 
guidance  and  technical  assistance  to  the  regions.   The  Regional 
Offices  were  responsible  for  implementation.   When  OR&C  felt 
that  a  region  might  not  be  adequately  implementing  a  policy 
directive,  or  might  fail  to  meet  a  policy  objective,  it  would 
so  inform  IRSP,  which  would  see  to  it  that  the  problem  was 
corrected.   We  know  of  no  reason  why  this  arrangement  is  unwork- 
able, nor  why  OR&C  has  abruptly  reversed  its  position. 

In  our  comments  on  OR&C's  original  issue  paper,  we  supported  a 
position  somewhere  between  Options  I  and  IV,  which  were  very 
sinilar.   (Attachment  A  contains  the  original  paper  and  our 
coir^nents.)   In  the  second  version,  however,  Option  III  (pre- 
viously Option  IV)  had  been  radically  altered;  therefore,  we 
have  no  choice  but  to  favor  Option  I. 

The  Regional  Administrators  are  also  adamant  in  their  position 
and,  as  a  result  of  our  latest  survey,  are  now  unanimous  in 
their  support  of  Option  I.   Although  we  have  incorporated  many 
of  their  criticisms  and  suggestions  into  this  paper,  we  believe 
that  their  individual  comments  should  be  read  and  weighed 
carefully  before  a  final  decision  is  made.   (Attachment  B.) 

Our  position  on  the  control  of  the  Regional  Compliance  Program 
remains  unchanged.   We  are  committed  to  the  principle  that  the 
Regional  Administrator  should  retain  operational  responsibility 
for  the  compliance  program  in  the  region  while  the  National  C&E 
Office  would  continue  to  establish  policy,  develop  programs  and 
provide  technical  guidance.   Under  this  procedure,  the  regions 
nrust  be  responsive  to  the  policy  guidelines  issued  by  the  National 
C53  Office. 


FEA-F-42  (6/7 
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OR&C's  recommendation,  Option  III,  would  strip  the  Regional 
Administrators  of  any  control  of  the  compliance  program  and 
make  the  RA  "directly  responsible  to  the  Assistant  Administrator 
for  OR&C  on  all  matters  involving  compliance  and  enforcement." 
Carried  through  to  its  logical  conclusion,  this  concept  would 
have  each  RA  with  little  control  over  anything,  and  reporting 
to  as  many  bosses  as  there  are  headquarters  programs. 

This  certainly  is  not  in  keeping  with  the  management  concepts 
contained  in  the  McKinsey  Report.   Its  basic  philosophy  is 
evident  in  the  discussion  of  the  Regional  Counsel,  where  it  is 
recommended  that  "...although  Regional  Counsel  should  receive 
technical  guidance  from  the  Office  of  the  General  Counsel  and 
should  provide  advice  and  counsel  objectively  and  independently 
to  the  RA,  in  our  judgment  they  should  report  directly  to  the 
RA  and  be  accountable  to  him. " 

Gorman  Smith's  recommendation  contained  in  Option  III  contra- 
dicts this  sound  management  principle;  and,  therefore,  we  fail 
to  see  how  OR&C  can  cite  the  McKinsey  report  as  a  supporting 
document  for  its  position. 

In  addition,  we  object  to  the  inclusion  of  a  discussion  of  the 
delegation  of  authority  to  Regional  Counsels  within  an  issue 
paper  on  the  control  of  Regional  Compliance  and  Enforcement 
Program.   If  General  Counsel  believes  this  problem  needs  to  be 
resolved  through  the  issue  paper  process,  then  it  warrants  a 
separate  issue  paper. 

Further,  some  of  the  problems  mentioned  in  the  issue  paper  as 
reasons  for  altering  the  present  structural  relationship  between 
Headquarters  and  the  field  in  order  to  conform  to  Option  III 
are  not  by  any  means  a  result  of  the  present  structural  arrange- 
ment.  Rather,  these  problems  can  and  should  be  resolved  under 
the  present  system. 

For  example,  the  most  common  problem  National  C&S  cites  for  cen- 
tralizing the  program  is  the  lack  of  uniformity  among  the  regions, 
However,  the  real  cause  for  that  lack  of  uniformity  is  the 
failure  of  Headquarters  to  provide  adequate  policy  guidance  to 
the  regions  and  to  respond  to  policy  questions  raised  by  them. 
Using  a  Bi-Weekly  Narrative  Report  established  by  the  National 
C&E  Office,  the  regions  have  been  submitting  questions  to 
Headquarters.   One  region  has  had  38  policy  questions  pending 
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in  the  National  Office  for  five  months.   (Attachment  C. ) 
Similar  delays  have  been  encountered  by  the  other  regions. 
We  cannot  hold  Regional  Offices  accountable  for  uniformity 
when  Headquarters  is  so  unresponsive  to  their  problems. 

Also,  if  C&E  is  having  trouble  with  specific  regions  as  this 
paper  infers,  they  should  notify  the  respective  RAs  immediately 
and  not  insert  innuendos  in  their  issue  papers.   If  no  resolu- 
tion can  be  reached  through  their  own  efforts,  then  OIRSP  will 
assure  that  those  regions  are  brought  into  alignment  with  Agency 
policy. 

In  conclusion,  we  believe  that  adoption  of  Option  I,  with  some 
modification  as  indicated  in  our  response  to  OR&C's  original 
Option  Paper,  represents  a  position  which  is  most  consistent 
with  good  management,  FEA's  interests,  the  McKinsey  Report 
and  the  views  of  our  most  experienced  operational  personnel — 
the  Regional  Administrators.   To  further  support  our  belief 
that  this  position  is  the  one  best  suited  to  FEA's  needs,  we 
suggest  that  a  representative  group  of  RAs  be  called  in  for  a 
full  discussion  of  the  operational  implication  of  each  option. 
V?e  would  urge  that  Joe  LaSala,  Jim  Newman  and  Jack  Robertson 
be  selected. 


Attachment 
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FEDERAL  ENERGY   ADMINISTRATION 

WASHINGTON,  DC  20461 


ISSUE  PAPER 


ISSUE: 

To  what  extent,  if  any,,  should  the  regional  compliance 
program  be  brought  under  the  direct  control  and 
supervision  of  Operations,  Regulations  and  Compliance? 


BACKGROUND: 


Description  of  the  Present  Structure  of  the  National 
and  Regional  Compliance  Program 


Partly  as  a  carryover  from  the  pre-July  1,  1974  period, 
when  Compliance  and  Enforcement  ("CSE")  responsibility 
was  largely  in  the  hands  of  IRS,  and  partly  because 
substantial  CSE  effort  was  concentrated  at  the  wholesale 
and  retail  levels,  substantial  enforcement  responsibility 
resided  at  the  regional  level.   The  national  C&E  office 
provided  the  regional  CSE  directors  with  some  policy 
guidance  with  respect  to  wholesaler  and  retailer 
compliance  programs,  but  such  guidance  was  of  a  general 
nature  and  was  often  received  only  by  way  of  suggestion. 
Similarly,  regional  counsel  have  largely  operated 
independently  of  the  General  Counsel's  Office,  usually 
seeking  guidance  and  advice  when  particularly  difficult 
questions  arose.   OGC  sometimes  overruled  regional  counsel 
with  regard  to  particular  compliance  actions,  but  only 
if  the  matter  might  fortuitously  come  to  OGC's  attention 
and  often  on  the  basis  that  OGC  would  refuse  to  defend  in 
court  any  compliance  action  in  which  it  did  not  occur. 


56-499  O  -  75  -  14 
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Two  types  of  compliance  programs  have,  however,  histori- 
cally been  operated  directly  from  the  national  C&E  office. 
One  is  the  refinery  audit  program,  formerly  called  RARP,  now 
CARD.   The  RARP  auditors  in  the  field  and  operating  in  re- 
fineries have  been  attached  to  regional  offices  for  adminis- 
trative purposes  but  until  recently  have  reported  directly  to 
the  national  office.   In  recent  months,  however,  a  stronger 
regional  role  has  been  established.   While  compliance 
actions  are  still  being' reviewed  at  the  national  office  of 
both  C&E  and'OGC  before  final  action  is  taken,  regional 
counsel  and  regional  C&E  directors  review  these  actions  ini- 
tially and  the  regional  administrators  sign  Notices  of  Probable 
Violation  ("NOPV's")  and  Remedial  Orders  ("RO's")  issued  to 
major  oil  companies  for  violations  of  the  refiners'  pricing 
rules. 

The  other  kind  of  compliance  activity  historically  operated 
from  the  national  office  has  been  a  miscellaneous  category  of 
cases  inyolving  violations  'of  the  crude  oil  allocation  program, 
certain  pricing  violations  and  various  other  kinds  of  "national" 
corajpliance  activities  determined  on  an  ad  hoc  basis,  such 
as  violations  of  the  injection  orders  issued  in  .the  winter 
and  spring  of  1974  to  reallocate  gasoline  supplies  among  the 
states.   The  national  office  has  also  been  instrumental  in 
establishing  a  producer  audit  program,  a  propane  pricing 
compliance  program  and  a  program  to  investigate  pricing 
violations  in  the  sales  of  fuel  oil  to  public  utilities. 
Although  coordinated  by  the  national  office  these  compliance 
programs  are  handled  by  G&E  personnel  in  the  field,  respon- 
sible to  the  regional  administrators . 

At  the  present  time,  there  is  no  direct  line  of  authority 
between  the  Assistant  Administrator  for  OR&C  and  the  regional 
offices  of  C&E.   Instead,  regional  C&E  directors  and  regional 
counsel  are  directly  responsible  to  the  regional  administra- 
tors, who  in  turn  are  directly  responsible  only  to  the 
Administrator . 

Problem  Description 

During  its  short  life  the  regional  compliance  program 
has  undergone  substantial  stress.   A  management  system 
clarifying  the  relationships  between  regional  and  national 
offices  is  still  evolving.   Pressure  to  improve  and  expand 
the  effectiveness  of  the  enforcement  program  is  often  hampered 
by  pressure  to  reduce  its  size  and  cost.   Under  current 


203 


-  3  - 

organizational  assumptions,  enforcement  policy  is  the  respon- 
sibility of  the  national  CSE  office,  but  its  implementation 
in  the  field  is  controlled  at  the  regional  office  level. 
Regional  offices  respond  differently  to  national  office 
guidance,  resulting  in  non-uniformity  in  the  field  compliance 
program. 

A  major  problem  is  the  lack  of  common  understanding  of 
the  interrelationship  between  the  national  and  regional 
offices  of  C&E.   Most  regional  administrators  consider 
themselves  answerable  only  to  the  Administrator,  and  their 
willingness  to  accept  directives  from  the  national  C&E 
office  depends  upon  their  own  notions  of  how  the  compliance 
program  should  be  operated.   Regional  directors  of  C&E  and 
regional  counsel  are  often  confused  as  to  when  they  should 
be  following  national  directives  and  how  to  serve  what  are 
sometimes  two  conflicting  masters.   The  agency  has  not  spelled 
out  this  relationship,  through  the  issuance  of  delegations  of 
authority,  ^Regional  personnel  have  often  stated  that  the 
substance  of  delegations  of  authority  is  perhaps  less  important 
than  just  having  clear  delegations  from  which  they  can 
operate. 

Another  major  problem  in  the  present  regionalized 
compliance  program  is  that  there  is  a  serious  lack  of 
uniformity *in  applying  FEA  regulations.   The  FEA  regulations 
are  unusally  complex  and,  therefore,  readily  susceptible  of 
erroneous  or  dual  interpretations.   There  is  at  the  moment 
an  insufficient  understanding  of  some  of  the  regulations  at 
the  regional  level,  and  it  is  not  uncommon  for  the  same 
regulations  to  be  interpreted  and  applied  differently  among 
the  ten  regions.   This  problem  is  particularly  serious  in 
view  of  the  fact  that  a  large  segment  of  the  industry  is 
composed  of  national  firms  that  are  being  treated  differently 
in  different  regions  of  the  United  States  and  in  relation  to 
their  competitors. 


OPT I QMS: 

Option  I.   Maintain  operational  responsibility  for  compliance 
"^  in  regions  —  national  office  role  limited  to 

broad  policy  and  technical  guidance. 


Pro: 


Would  necessitate  little  change  in  the  current  regional 
structure. 
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Would  permit  full  flexibility  on  part  of  the  RA's  to 
utilize  staffs  as  they  see  fit. 

Would  provide  RA's  with  authority  to  tailor  priorities 
to  regional  needs. 

Would  permit  retaining  national  office  compliance  staff  at 
current  or  lower  levels. 

Cons 

Would  perpetuate  and  perhaps  exacerbate  present  disparities 
in  compliance  programs. 

Would  not  give  responsible  national  office  program  manager 
significant  control  over  program  execution. 

RA  could  utilize  staff  for  regional  programs  other  than 
C&E  that  may  not  have  the  same  degree  of  national  priority. 

May  significantly  inhibit  achievement  of  major  national 
objectives  and  priorities. 

Would  hamper  agency's  ability  to  change  enforcement  direc- 
tion swiftly. 

Option  II.   Place  all  enforcement  under  direct  national  con- 
trol, with  regional  offices  responsible  for 
administrative  support  only. 


Pros 


Would  assure  full  control  of  program  priorities  and  objec- 
tives by  responsible  national  office  manager. 

Would  provide  for  uniform  application  of  policy,  procedures 
and  regulations. 

Would  give  responsible  national  office  manager  control  over 
utilization  and  distribution  of  field  staff  within  each 
region. 

Reduces  "layering"  —  national  office  program  manager  would 
not  be  required  to  go  through  OIRSP  and  RA  in  order  to 
communicate  with  regional  C&E  directors. 
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National  office  could  deal  directly  with  management  office 
in  budget  and  manpower  planning  to  support  and  accomplish 
national  compliance  program  objectives. 

Would  allow  RA's  and  regional  support  staff  to  refocus  on 
administrative  and  other  program  problems  which  now  require 
immediate  attention  in  all  regions. 

Would  be  similar  to  regional  organizations  adopted  by  other 
Federal  "investigative/enforcement  agencies. 


Cons 


Would  necessitate  substantial  increase  in,  and  redesigning 
of,  national  office  staff. 

Would  be  necessary  to  have  regional  managers  who  are  used 
to  operating  independently  of  the  national  office  and  whoss 
complete  cooperation  could  not  be  assured. 

Would  significantly  reduce  RA's  authority,  which  would 
meet  with  substantial  resistence. 

Would  have  effect  of  placing  a  substantial  portion  (in 
some  cases  a  vast  majority)  of  the  total  regional  staff 
outside  regional  office  jurisdiction. 

Regional  office  might  tend  to  disregard  support  needs  of 
a  program  managed  from  Washington. 

Management  of  such  a  large  and  diverse  function  from  head- 
quarters might  prove  extremely  difficult  unless  expensive 
sophisticated  management  techniques  and  communication 
systems  were  developed. 

Concentration  of  most  significant  decision-making  in 
Washington  might  tend  to  undermine  morale  and  effort  of 
personnel  in  the  regions. 

Option  III.   Maintain  operational  responsibility  in  the  regions, 
as  in  Option  I  above,  and  issue  clear  delegations 
of  authority  which  make  RA's  directly  responsible 
to  the  Assistant  Administrator  for  OR&C  on  all 
matters  involving  compliance  and  enforcement 
(including  workload  priorities  and  staffing  for 
particular  projects) .   Corresponding  delegations 
would  apply  to  the  General  Counsel  and  regional 
counsel. 


200 


Pros 


Would  require  minimal  structural  or  staffing  level 
changes  from  current  program. 

Would  retain  sufficient  authority  in  the  regions  to 
avoid  morale  consequences  of  a  major  structural  change. 

Would  be  consistent  with  the  operation  of  other  FEA 
"national  programs." 

Specific  guidance,  formulated  carefully  and  communicated 
clearly,  would  result  in  uniform  applications  of  national 
enforcement  program,  at  least  at  levels  where  consistency 
is  most  important. 

Would  make  one  office  (OR&C)  ultimately  responsible  and 
reportable  to  the  Administrator  for  all  matters  involving 
compliance  and  enforcement. 

Would  provide  sufficient  flexibility  to  change  priorities 
and  programs  as  required. 

Would  provide  staffing  leeway  to  handle  regional  priorities. 


Cons 


Program  managers  in  the  national  office  might,  as  a 
practical  matter,  find  it  difficult  to  control  personnel 
in  the  regional  offices  with  whom  they  have  little  direct 
contact. 

Would  necessitate  development  of  national  evaluation 
function  of  regional  performance  --  which  might  cause 
conflict. 

Might  affect  adversely  the  morale  of  RA's. 


RECOMMENDATION :  Adopt  Option  III 

1.  Keep  basic  current  regional  structure,  including  RA's 
responsibility  for  compliance  in  their  respective 
regions . 

2.  Issue  written  delegations  of  authority  as  follows: 

a.   Administrator  delegates  all  C&E  responsibility 
to  Assistant  Administrator  for  0R&C. 
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b.   Assistant  Administrator,  OR&C,  redelegates 

authority  to  Regional  Administrators,  who  will 
be  responsible  to  AA,  0R&C,  for  conduct  of  all 
C&E  functions  under  the  following  guidelines 
with  respect  to  degree  of  national  office 
supervision: 

(1)  For  certain  complex  C&E  activities  that 
•   embrace  two  or  more  regions  or  where 

uniformity  is  essential ' (e.g. ,  audits 
of  producers,  refiners,  NGL  processors 
and  importer-resellers) ,  the  Associate 
Assistant  Administrator  for  C&E  will 
maintain  close  and  continuous  liaison 
with,  and  provide  detailed  technical 
guidance  to,  regional  personnel  assigned 
to  such  programs  and  shall,  with  the 
concurrence  of  the  General  Counsel, 
approve  all  NOPV's,  RO's,  Consent  Orders, 
and  Compliance  Agreements  before  they 
are  issued. 

(2)  The  Regional  Administrator  shall  be  fully 
responsible  for  the  technical  supervision 
and  guidance  of  all  C&E  activities  other 
than  those  designated  by  the  Assistant 
Administrator,  OR&C,  as  requiring  technical 
coordination  by  the  national  office. 

c.  Administrator  delegates  authority  to  approve  or 
disapprove  all  C&E  actions  on  the  ground  of  legal 
sufficiency  to  the  General  Counsel. 

d.  General  Counsel  would  initially  redelegate  authority 
as  follows: 

(1)  Regional  counsel  would  be  delegated  authority 
to  provide  general  legal  advice  and  assistance 
to  regional  C&E  personnel  on  all  C&E  matters. 

(2)  Regional  counsel  would  have  delegated  authority 
to  give  required  concurrence  of  the  General 

-  Counsel  on  all  NOPV's,  RO's,  Consent  Orders 
and  Agreements  in  compliance  cases  where 
regions  have  been  delegated  principal 
compliance  responsibility. 
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(3)   General  Counsel  would  retain  concurrence 

authority  in  cases  where  national  C&E  office 
has  retained  a  substantial  degree  of  direct 
review  and  control. 

3.  Regions  would  have  responsibility  to  implement  all 
nationally-directed  compliance  policies  and  priorities. 

4.  Regions  would  be  consulted  with  respect  to  compliance 
goals  and  objectives,  but  must  meet  those  adopted  by 
national  office. 

5.  Region  could  bring  resource  conflicts  between  national 
programs  to  Geimer  for  his  consideration  and  discussion 
with  the  C&E  national  program  manager.   Geimer  could  not 
overrule  program  manager,. but  could  take  matter  to  Deputy 
Administrator  for  resolution. 

This  recommended  procedure  is  generally  consistent  with  the  basi<-> 
design  suggested  by  McKinsey  and  Company,  Inc.'s,  "Concept  of 
Regional  Operations" ,  which  is  being  submitted  to  the 
Administrator.   An  effective  national  enforcement  program  can  be 
managed  through  this  regional  structure,  as  long  as  all  regions 
are  required  to  follow  national  program  policy,  and  to  the  extent 
that  such  requirements  of  adherence  is  communicated  by  the 
Administrator  clearly  and  forcefully. 

The  recommended  organization  structure  does  not  require 
budgetary  changes. 

COORDINATION: 


Office  Option.  Tab 

General  Counsel 

Management  and  Administration 

Intergovernmental,  Regional 
and  Special  Programs 

FEA  Regions 

ADMINISTRATOR'S  DECISION 

approve      disapprove 

comments 

date 
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COMPLIANCE  &  ENFORCEMENT  MEETING 
ATLANTA,  CEORCIA 


May  13,  14  &  15 


PROBLEMS         ky  AJoc,^>     U)iJ,Jf,^ 


1)  What  is  going  on  (complete  &  in  process) 

a.  Region 

b.  Headquarters 

2)  Priority  System 

a.  Compliance  &  Enforcement  and  other  divisions  (include  Pegional  Administrator) 

b.  Specific  numbers  or  total  M/N 

3)  Regulation  Applicability  &  Interpretations  (delay  in  obtaining) 

a.  Compliance  &  Enforcement 

b.  Counsel  (Region  &  National) 

c.  Coordination  between  divisions 

4)  National  Office-  Compliance  &  Enforcement  vs.  Regional  Administrator 

Control  of  Compliance  &  Enforcement 


5)  Inconsistent  National  Office  Guidance  on  National  Office  Projects 

-\  © 

6)  Headquarters  interference  in  field  operations  with  or  without  notifying 
other  Headquarters  Divisions  or  Region 

a.   Why  r.o"  concurrence  on  NOPV  s,  RO  s,  etc.? 

7)  Compliance  &  Enforcement  Field  Organization?   (Compliance  &  Enforcement  & 
Operations) 


8)   Inconsistent  Reporting  Requirements 
!  a)  1 •  •/"  »«?*'«  /...^  "P-c  (fni'  d 
'.\n.      Frequency 

b.   Methods 
.  c.   Timing  (include  lead  time) 
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9)   Budget-Functional,  Separate  Compliance  &  Enforcement  Budget 

a.  Travel  Funds 

b.  Allocation  Authority 

10)   Regional  Files 

a.  What  shculd  be  included? 

b.  When 

c.  Copies  to  National  Office 


11)  Collateral  Investigations 

y     " 

a.  Timing 

b.  Scope     \i  \'  • 

12)  Utilities 

a.  How  to  do  better 

b.  Manpower  requirements 

c.  Strategy  4 

d.  Governor's  letter  from  Zarb  : 

e.  Guides  on  cooperation  with  other  agencies  ie,  customs,  etc. 

13)  Inter  Regional  information  exchange 

14)  Compliance  &  Enforcement/counsel  relationships  (clarify  rules) 

15)  Penalties  (Failure  to  Assess) 

a.  Civil 

b.  Criminal 

c.  Compromise 

d.  National  Office  Policy  needed 

e.  Pizzi  casfc 


16)   Technical  Consistency  //  •  C 
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STATEMENT  OF  PROBLEM 
|  }  National  Office  does  not  know  how  we  are  using  resources,  what  projects 
regions  are  working,  and  what  wc  are  accomplishing  with  our  resources. 

While  we  believe  there  is  a  similar  problem  regarding  information 
flow  from  National  to  Region,  we  have  not  made  this  a  part  of  our 
statement. 

OPTIONS 


1.  Improved  reporting  system. 

2.  Continue  responding  to  requests  as  received. 

RECOMMENDATION 
2.   Improve  monitoring  effort  and  on-site  visits  by  National  Office. 
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PRIORITIES 

a.  Problem:   There  is  no  series  of  priorities  established  for  the 
various  programs  executed  by  the  Regional  Offices.   New  programs 
are  constantly  put  into  motion  without  adjustment  in  the  availa- 
ble manpower  or  level  of  effort  to  be  directed  at  each  program. 
These  priorities  are  being  set  by  many  individuals  at  various 
levels  of  the  organization  without  coordination  with  other  seg- 
ments of  the  National  Office  or  discussion  with  Regional  Officials 
as  to  the  impact. 

b.  Options: 

1.  Allow  Regional  Offices  to  establish  priorities  and  utilize 
manpower  consistent  with  local  needs. 

2.  National  Office  establish  priorities,  discuss  impact  with 
Regions,  and  agree  Region  by  Region  on  application  of  manpower. 

3.  Region  have  freedom  to  pick  from  among  National  Office  objec- 
tives. 

A.   Region  establish  program  plan  per  National  Office  guidelines 

and  National  Office  approve.   Subject  to  adjustment. 
5.   National  Office  establish  independently. 

c.  Recommend: 

Option  4  -  This  would  require  National  Office  to  establish  specific 
guidelines  and  limits  on  formulating  plan,  require  coordination  of 
concerned  program  managers  at  National  Office  level.   Necessitate 
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consideration  of  Regional  peculiarities  and  limitations,  and  provide 
a  means  of  monitoring  progress.   This  would  also  obviate  changes  or 
revisions  being  made  by  other  than  direction  from  the  level  authorized 
to  approve  the  original  plan. 
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PROBLEM 


3. 


I.   There  has  been  delays  experienced  by  the  Regions  with  respect  to 
obtaining  legal  interpretations  from  Regional  and  General  Counsel: 
a.  There  is  an  inconsistency  in  the  procedure  in  obtaining  interpre- 
tations among  regions  which  causes  delays. 

1.  Some  regions  obtain  interpretations  from  their  Regional  Counsels 
while  others  communicate  directly  with  the  National  Office  and 
General  Counsel  (see  flow  chart  below) : 


(1) 


(2) 


Regional 
C&E 


I 


Regional 
C&E 


Regional 
Counsel 


Regional 
Counsel 


General 
Counsel 


General 
Counsel 


(3) 


Regional 
C&E 

National  Office 
C&E 

Asst.  General 
Counsel  for  C&E 


General 
Counsel 


(A) 


Regional 
C&E 


Ceneral 
Counsel 
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II.   Many  legal  interpretations  issued  by  the  General  Counsel  and  Regional 
Counsel  have  not  been  in  writing  and  without  specific  interpretive 
guidance  and  directed  only  to  one  office. 


56-499  O  -  75  -  15 
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RECOMMENDATIONS 

All  requests  for  interpretations  should  be  forwarded  to  Regional  Counsel 
in  writing  with  a  copy  to  National  C&E.   The  National  C&E  Office  should: 

1)  Develop  a  system  for  dissemenation  of  requests  and  interpretation  to 
the  Regional  Offices. 

2)  Develop  a  follow-up  system  with  General  Counsel  wherein  bi-weekly 
status  reports  should  be  forwarded  to  all  Regional  Offices. 

3)  Develop  a  system  to  disseminate  all  interpretations  in  a  timely  manner 
to  the  Regions  in  order  that  consistency  of  action  is  maintained. 
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National  Office  CSE  vs.  Regional  Admin intra tor  Control  of 
Compliance  S  Enforcement 


1.   Statement  of  Problem: 

The  problem  is  one  of  separating  line  and  staff  authorities. 
Regional  CSE  divisions  should  have  only  one  boss,  i.e.,  the  Regional 
Administrator  or  the  Associate  Assistant  Administrator.   If  that  boss  is 
the  Regional  Administrator  as  presently  organized,  Regional  C&E 
divisions  also  need  the  staff  guidance  and  policy  decisions  of  National 
CSE.   Assignments  direct  from  National  CSE  Divisions  to  Regional  C&E 
raise  the  question  of  whether  these  assignments  and  priorities  have  been 
coordinated  with  other  divisions  in  the  National  Office  and  at  the 
Asst.  Administrator  or  Associate  Assistant  Administrator  level.   Also, 
the  Regional  Administrator  may  not  have  had  an  opportunity  for  input 
into  the  establishment  of  these  policies  or  priorities  and  may  therefore 
lack  commitment  to  them. 

The  problem  has  been  resolved  in  part  during  the  past  few  months 
with  the  establishment  of  the  channel  of  communication  for  substantive 
policy  decisions  to  be  between  the  Assistant  Administrator,  Office  of 
Regulatory  Programs  and  the  Regional  Administrator.   However,  there  is 
still  misunderstanding  on  the  proper  handling  of  Nationally  controlled 
programs  such  as  RARP,  Utility  Suppliers,  propane,  and  crude  oil 
producers  which  constitute  a  major  segment  of  the  workload. 
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2.  Options: 

a.  Regional  C&E  Divisions  report  directly  to  Associate  Assistant 
Administrator.   Regional  Administrator  would  provide  administra- 
tive support.   Regional  Director  C&E  would  be  responsible  for 
execution  of  the  policies  established  by  the  Associate  Assistant 
Administrator. 

b.  Regional  C&E  Divisions  report  directly  to  Regional  Administrators 
with  Nationally  controlled  programs  delegated  to  the  Regional 
Administrator.   National  Office  would  continue  to  establish  pro- 
gram requirements  and  policies  and  would  monitor  regional  accomplish- 
ments but  would  eliminate  its  individual  case  management  and  control 
activities.   Case  management  and  control  activities  as  used  in  this 
context  mean  the  giving  of  instructions  or  advise  to  auditors  on 
cases  during  their  investigation,  giving  informal  interpretations 

in  conversations  with  firms  under  investigation,  and  requiring 
concurrence  on  compliance  agreements  and  NOPV's. 

c.  Continue  present  system  which  is  a  mixture  of  a  &  b. 

3.  Recommendation: 

Recommend  item  "b"  be  adopted  and  that  responsibilities  be  clearly  set 
out  in  writing  for  all  affected  persons. 
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5.  Inconsistent  National  Office  Guidance  on  National  Office  Projects 
Instructions  emanating  from  different  divisions  of  Compliance  and 
Enforcement  at  the  National  Office  concerning  various  programs  which 
are  in  conflict  with  each  other.   Request  for  information  appear 
handled  in  the  same  manner-   Too  many  duplicate  requests.   Each  pro- 
gram from  National  Office  appears  to  be  given  a  higher  priority  than 
that  which  preceded  it. 

Options: 

a.  More  and  better  policy  statements 

b.  Adherence  to  generally  accepted  principles  of  program  management  and 
planning 

c.  Adoption  of  option  2(b)  in  item  4 
Recommendation: 

c.  Adopting  option  2(b)  in  item  4  plus  all  of  above 
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PROBLEM 

a.  National  Office  interference  in  field  operations  without  notifying 
appropriate  Regional  Officials.   Lobbyists,  attorneys  and  company 
officials  have  contacted  high  officials  in  FEA  National  Office, 
discussed  cases  and  obtained  decisions  based  on  incomplete  facts 
that  have  rendered  useless  hundreds  of  hours  of  investigation. 
Frequently,  the  field  office  learns  of  this  from  the  company  as 
the  National  Office  officials  has  not  informed  us. 

b.  The  multi-layered  review  and  concurrence  procedure  on  cases  clear 
to  National  Office  level  is  causing  a  "bottleneck"  or  delay  in 
case  flow  which  results  in  fewer  cases  reaching  the  end  of  the 
pipeline.   This  procedure  is  time  consuming  and  results  in  less 
manpower  for  training  programs,  policy  and  procedural  guideline 
formulation,  and  dissemunation  of  information.   There  is  a  point 
of  diminishing  return. 

Options  "B": 

1.  Allow  Regions  to  review,  approve  and  release  all  NOPV's  and  RO's. 

2.  Same  as  above  with  prior  National  Office  guidance  and  information 
on  precedents  and  policy  to  assure  consistency. 

3.  Leave  to  Regional  discretion  which  cases  require  National  Office 
involvement. 

A.  Allow  Regions  to  do  all  except  3  above.   Automatic  submission  on 
new  programs  to  be  dropped  when  issue  settled  and  competency 
developed. 
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5.  National  Office  review  of  all  NOP V s  and  RO's.   Authority  to 
be  delegated  to  Region  when  appropriate. 

6.  Regional  authority  to  issue  all  NOPV's  and  RO's  with  a  N/0 
post  review  program. 

RECOMMEND: 

Options  2  and  6  combined.   This  would  facilitate  workflow.   It 

would  require  National  Office  to  devote  strict  attention  to  the 

development  of  the  program,  training,  and  guidance  including 

dissemination  of  information  on  policy  and  precedent. 

Options  "A": 

1.  Continue  the  practice  and  destroy  field  credibility  and  effec- 
tiveness. 

2.  Whenever  such  officials  request  such  meetings,  immediately 
ascertain  if  a  case  is  open.   If  policy  or  interpretations  are 
brought  up  at  such  meetings,  state  that  we  will  take  the  matter 
under  advisement  and  will  issue  a  formal  ruling  or  interpretation 
only  after  receipt  of  a  written  application  in  accordance  with  the 
procedural  Regulations.   Consideration  should  be  given  to  having  a 
regional  representative  familiar  with  the  case  present.   As  a 
minimum,  the  facts  developed  by  the  FEA  investigator  should  be 
ascertained  prior  to  the  meeting. 
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PROBLEM  J 

1.  Whether  C&E  and  Operations  should  be  combined  into  one  operating 
division. 

Options 

1.  Compliance  &  Enforcement  should  not  be  combined  into  one  operating 
division  with  any  other  division  and  should  preserve  its  identity 
reporting  directly  to  the  Regional  Administrator. 

2.  Compliance  &  Enforcement  should  be  combined  with  Operations  to  make 
one  Regulatory  Division  as  in  the  National  Office. 

RECOMMENDATIONS 
}     Option  ft Jl 

JUSTIFICATION 

1.  C&E  must  be  able  to  preserve  program  visibility  and  effectiveness 
especially  with  respect  to  current  publicity  and  congressional 
interest  in  the  operations  of  the  organization. 

2.  Because  of  the  importance  of  the  program  the  .Directors  of  C&E  should 
direct  their  full  time  efforts  to  accomplish  the  mission. 

3.  There  is  no  direct  benefit  to  C&E  in  combining  it  with  Operations. 
A.  Keeping  C&E  as  a  single  entity  would  prohibit  the  utilization  of 

C&E  personnel  into  other  functions. 

NOTE 

y  ■   Discussions  centered  around  organization  of  the  C&E  Regional  Office. 
0  /   s_JJIt  is  recommended  that  a  national  task  force  be  created  to  study  the 
/  problem  of  proper  regional  C&E  organization  and  staffing. 
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8.   Inconsistent  Reporting  Requirements 
I.  Problem: 

a.  Current  system  basically  a  system  carried  over  from  Stablization 
which  is  not  compatable  to  FEA  needs. 

b.  Current  reporting  systems  do  not  provide  information  needed  by 
National  Office  to  monitor  National  Office  directed  program  and 
overall  C&E  accomplishments. 

c.  National  Office  and  Regional  Office  not  able  to  use  current 
statistic  gathering  methods  to  secure  information  needed  to 
answer  questions  from  outside  sources  concerning  FEA  activities 
and  accomplishments.  v 

d.  Many  different  methods  used  by  various  Regions  for  internal 
reporting  purposes. 

II.  Options: 

a.  Continue  present  system  and  respond  to  requests  for  information 
on  a  crash  basis 

b.  Make  minor  changes  to  time  &  ICA  procedures  for  computer  input 

c.  Overhaul  the  entire  system. 
Goal: 

To  establish  a  reporting  system  which  will  provide  meaningful  inform? 
tion  on  utilization  of  FEA  resources  and  report  accomplishments  accu- 
rately. 

Preferable  not  more  often  than  monthly,  with  adequate  lead  time  for 
accurate  accumulation. 
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II.  Recommendations: 

Establish  a  task  force  of  knowledgable  National  Office  and  Regional 
Office  people  to  review  current  National  Office  and  Regional  Office 
methods,  determine  what  is  needed  and  make  recommendations  for  an  overall 
C&E  reporting  system. 
Things  to  consider: 

a.  Inventory  current  reporting  systems,  especially  on  National  Office 
Projects  to  eliminate  overlagging,  inconsistant  and  meaningless 
reporting  requirements. 

b.  Analize  current  computer  bank  information  and  determine  how  this 
information  and  computer  can  be  utilized. 

c.  Review  other  many  requests  from  outside  sources  to  determine  common 
elements. 

d.  Questionaire  tc  Regional  Office  C&E  Directors  for  their  suggestions 
and  outline  of  thier  current  methods. 

e.  National  Office  central  clearing  of  requests  for  information  to 
determine  actual  need  to  refer  to  Region  Office  for  input. 
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PROBLEM  <f 

1.  At  the  present  time  the  Regional  Directors  do  not  know  how  much  travel 
funds  are  available  to  C&E  because  there  is  no  separate  C&E  travel 
budget. 

Options 

1.  Each  Regional  C&E  Division  should  maintain  and  operate  under  a  separate 
allocation  travel  budget  granted  by  the  National  Office. 

2.  Maintain  the  present  system  wherein  the  Regional  C&E  budget  is  included 
as  part  of  the  overall  Regional  budget. 

3.  The  Regional  budget  submission  and  approval  will  include  a  separate 
allocation  for  the  C&E  division. 

Recommendation 
Option  //  3 
Justification 

1.  The  National  Office  determines  staffing,  works  assignments,  and  manpower 
resources  but  have  no  control  over  travel  expenses  &  budgetary  allotment 
in  order  to  carry  out  the  responsibilities  of  the  National  Program. 

2.  It  would  preclude  the  diversion  of  funds  from  C&E  operations  to  other 
functional  areas. 

3.  It  enables  the  Regional  and  National  C&K  Offices  to  realistically  estimate 
their  financial  needs  for  the  next  budgetary  fiscal  period  commensurate 
with  the  work  and  objectives  to  be  accomplished. 
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PROBLEM  /Q 

1.  There  has  been  an  increasing  number  of  requests  from  PIO  because  of 
the  Freedom  of  Information  Act,  and  the  National  Office  with  respect 
to  certain  information  in  the  investigative  files.   Should  there  be 
a  mandatory  system  wherein  investigative  files  should  be  kept  in  the 
Regional  Offices. 

Options 

1.  Case  files  should  be  kept  in  the  Regional  Offices. 

2.  Case  files  should  be  kept  in  the  Area  Offices 

3.  The  determination  of  where  case  files  should  be  kept  should  be  left 
to  the  discretion  of  the  Regional  Director  of  C&E  based  upon  his 
experience  and  internal  organizational  set-up. 

Recommendation 
Option  //  3 
Justification 

1.  Leaves  flexibility  with  Director  of  C&E  to  determine  where  case  files 
are  located  based  upon  internal  organizational  set-up. 

2.  Analysis  indicates  this  is  not  a  case  file  problem  but  a  reporting 
problem  as  to  what  data  is  needed  in  National  Office. 

3.  National  Office  should  review  the  current  case  control  system  and 
consider  it  as  the  source  of  informational  needs. 
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11.   COLLATERAL  INVESTIGATIONS 

a.  Collateral  Investigations  are  not  getting  the  same  priority  in 

the  receiving  regions  as  they  held  in  the  initiating  region. 

Sometimes  months  go  by  with  no  action  and  no  status  reports. 
Options: 

1.  Require  that  collaterals  be  assigned  the  same  priority  as  the 
case  held  in  the  requesting  region.   Written  status  reports  at 
thirty-day  interval. 

2.  Assign  all  collaterals  a  specific  priority  as  a  group. 

3.  Establish  a  national  collateral  procedure  and  issue  an  implementing 
directive  to  be  followed  by  all  regions. 

A.  Require  that  all  collaterals  be  completed  within  a  specified  time 

frame  with  any  extensions  to  be  approved  in  writing  by  the  requesting 
office. 

RECOMMEND : 

Options  1  and  3  combined.   The  directive  should  place  emphasis  on  not 

requesting  unnecessary  collaterals  and  should  attach  importance  to 

expeditious  completion. 
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12.   UTILITIES  - 

A.   This  agency  does  not  have  available  the  numbers  of  qualified 
investigative  personnel  to  audit  the  entire  utility  supplier 
universe  in  any  reasonable  time,  if  we  continue  to  devote  effort  to 
the  other  priority  programs  such  as  crude  producers,  RARP,  propane, 
and  wholesalers.   If  we  pull  these  people  off  crude  and  RARP,  we  will 
not  fulfill  our  commitment  to  Congress  to  maintain  certain  levels  on 
these  programs.   Hiring  additional  and  training  them  will  consume  at 
least  two  months  before  they  are  effective.   After  taking  management 
and  clerical,  there  are  no  more  than  550  investigators  nationwide. 
If  330  are  placed  on  Utilities,  this  would  leave  220  of  the  less 
proficient  to  split  among  the  other  programs. 

In  those  investigations  we  did  conduct,  some  suppliers  were  audited 
solely  for  compliance  with  ceiling  price  Regulations.   The  business 
relationships  with  other  suppliers  in  the  chain  or  reasons  for  the 
entity  being  in  the  chain  at  all,  were  not  considered  in  some  cases 
Options: 

1.  Assign  all  personnel  and  drop  other  programs. 

2.  Drop  utilities  entirely. 

3.  Reduce  effort  in  other  programs  and  reassign  part  of  personnel  to 
program, 

4.  Reduce  utility  effort  to  practical  level  consistent  with  available 
manpower, 

5.  Hire  sufficient  personnel  to  adequately  cover  both  utilities  and 
other  programs, 
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6.   Restudy  problem,  establish  a  reasonable  level  after  considering 
all  manpower  commitments  to  other  programs  and  other  problems,  and 
revise  approach  to  cover  entities  in  supply  chain  as  well  as  price. 
Consideration  should  be  given  to  return  per  audit  hour  in  adjust- 
ments to  program,  and  staffing  adjustments  should  be  a  consideration. 
RECOMMEND: 
Option  6. 
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13 winter  Regional  Information  Exchange 

Not  discussed  as  a  separate  item.   Answers  lie  in  present  practices 
and  recommendations  in  item  8. 
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PROBLEM 


There  is  a  trend  by  the  Office  of  General  and  Regional  Counsel  to  acquire 
line  functional  responsibilities  over  the  operations  of  Compliance  and 
Enforcement : 

a.  NOPV's  in  most  Regions  require  prior  concurrence  of  the  Regional 
Counsel  before  issuance. 

b.  Penalty  acceptance  in  most  Regions  require  prior  concurrence  of 
the  Regional  Counsel. 

c.  Subpoenas  issuance  by  C&E  in  most  Regions  require  prior  concurrence 
of  the  Regional  Counsel. 


56-499  O  -  75  -  16 
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OPTIONS 

I.   Authority  for  the  issuance  of  NOPV's,  subpoenas,  and  the  acceptance 
of  penalties  should  be  vested  within  Compliance  and  Enforcement  with 
Regional  Counsel's  assistance  and  advise  when  requested. 
II.   Regional  Counsel  should  have  the  authority  to  concur  prior  to  the 
issuance  of  NOPV's,  subpoenas,  and  the  acceptance  of  penalties  by 
Compliance  and  Enforcement. 
III.   Regional  Counsel  should  have  the  sole  authority  to  issue  NOPV's, 

subpoenas,  and  accept  penalties  based  on  Compliance  and  Enforcement 
Reports. 
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RECOMMENDATION 


I.   Authority  for  the  issuance  of  NOPV's,  subpoenas,  and  the  acceptance 
of  penalties  should  be  vested  within  Compliance  and  Enforcement  with 
Regional  Counsel's  assistance  and  advice  when  requested. 
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JUSTIFICATION 


1.  Many  Regions  have  experienced  excessive  delays  in  the  issuance  of 
NOPV's  when  reviewed  by  Regional  Counsel.   We  do  not  believe  that 
a  review  by  Counsel  of  every  NOPV  is  necessary  especially  in  view 
of  the  fact  that  few  NOPV's  ultimately  result  in  court  litigation. 
If  an  NOPV  is  defective  a  reissuance  is  not  detrimental  to  the 
case. 

2.  Compliance  and  Enforcement  is  better  staffed  and  thus  has  the  ability 
to  handle  the  high  volume  of  NOPV's  in  the  Region.   For  example  one 
region  has  a  back  log  of  seventy-five  cases  in  its  Regional  Counsel's 
Office. 

3.  We  believe  that  Regional  Counsel  has  a  vital  role  to  fulfill  in  the 
overall  mission;  however,  its  authority  should  be  limited  to  an 
advisory  or  staff  functions. 
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15.   PENALTIES  - 


Problem 


Nationwide  inconsistency  in  application  of  penalties  to  violations 
of  allocation  and  pricing  regulations.   Inconsistency  between- 
programs  is  also  exident. 
Options: 

1.  Allow  Regions  to  continue  to  act  independently. 

2.  Headquarters  establish  policy  and  procedural  guidelines  and  issue 
implementing  directive  within  30  days,  to  which  all  Regions  and 
National  Office  should  adhere. 

Recommend : 

Option  //2.   Failure  to  do  this  creates  problems  in  dealing  with  GAO, 

congress,  multi-regional  oil  companies  and  organizations,  and  the  press 
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16. .Technical  Consistency 
Problem: 

Responses  to  requests  for  technical  advise  are  not  received  within 
a  reasonable  time  frame. 

The  responses,  when  finally  obtained,  are  not  distributed  for 
general  use  nor  converted  to  general  rulings  which  would  have 
universal  applications. 

All  technical  responses  should  be  numbered  and  disseminated  to  all 
Regions. 

A  feedback  should  be  received  by  the  requesting  Region  on  all 
answers  not  received  within  15  days. 


INVESTIGATION  OF  UTILITY  SUPPLIERS 

FEDERAL  ENERGY  ADMINISTRATION 
Act inn  Assistant  Administrator 
Operations.    Regulations  and  Compliance 
Attn:     National  Case  iianager  FEB  1 4*1975 

Utilities   Investigation 


All  Regional  Administrators 


During  his  recent  visit  to  Atlanta  the  Utilities  Investigation 
Program  was  again  brought  to  Mr.   Zarb's  attention.      He  has 
directed  me  to  bring  to  your  attention  that   the  program  con- 
tinues to  have  top  priority.      To  date,    out  of  39  utilities 
under  review,    only  7  have  been  completed.      Please  give  this 
Program  your  personal  attention   in  order  to  assure  more  expedi- 
tious handling  of  these   cases. 

To  save  time,    investigators  shotild   carry,    in  addition  to  their 
credentials,    a  copy  of  Savrhill's  December  6  memo  and  of  the 
FEAA  of  1974  with  Section   (13   a-d)   highlighted.      This   should 
serve  to  preclude  delays  precipitated  by  requests  for  FEA's 
authority  to   investigate. 

This  is  a  vital  project  and   it   is   imperative  that  you  bring  to 
the  attention  of  your  staff  the  very  highest  priority  that  the 
Administrator  wishes  us  to  assign  to  the  expeditious   conclusion 
of  these   cases. 


Gorman  C.    Smith 
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February  20,  1975 


MEMORANDUM  FOR  ALL  REGIONAL  DIRECTORS 

Compliance  &  Enforcement 

FROM    :  John  E.  Carter 

i  .  National  Case  Manager 

Ci .. 

a--.  Fred  W.  Stuckvisch 

ki-  •  Director 

dsts  .-■.:  Refinery  Audit  &  Review  Program 

act,  .  '    Compliance  6=  Enforcement 

SUBJECT:       Utilities  Investigation  - 
£>J  ■  'RARP  Collateral  Support 


Because  of  problems  associated  with  limited  available 
manpower  for  utilitie?  investigations,  the  complex  and 
specialized  nature  of  utility  record-keeping  systems 
and  their  demands  on  the  auditor,  and  the  tremendous 
number  of  product  transactions  often  involving  many 
suppliers,  the  utility  investigatcr/auditcr  must  make 
extremely  efficient  use  of  time. 

Collateral  support  from  RARP  teams  could  be  of  consid- 
erable value  in  enabling  the  investigator/auditor  to 
reduce  the  scope  of  the  utility  audit  and  to  increase 
the  likelihood  of  noting  illegal  supply  prices  by  pro- 
viding information  such  as : 

1)  Kay  15,  1973  selling  prices. for  ma>or  oil 
companies  supplying  product! directly,  or 
indirectly,  to  utilities ;  and 

2)  Maximum  lawful  prices  for  given  periods 
to  applicable  classes  of  customers. 
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When  there  is  need  for  collateral  support  from  a  RARP 
teair,  please  send  the  request  to  the  appropriate  E.e- 
gional  Director ,  Compliance  end  Enforcement ,  with  a 
courtesy  copy  to  Fred  W.  Stuckwisch,  Director,  Refinery 
Audit  and  Review  Program,  Office  of  Compliance  and  En- 
forcement, Room  5002-1, -2000  K  Street,  N.W. ,  Washington, 
D.~  C.  '20508.   Telephone  requests  should  be  kept  to  a 
m-iniimTH-,  and  written  confirmation  must  follow. 

When  information  supplied  .by  RARP  is  compared  to  actual 
charges  and  a  violation  appears  to  exist,  the  utility 
auditor/investigator-ahould  .supply  to  the  cognizant 
Regional  Director -for  .Compliance  and  Enforcement  amounts, 
dates  and  other  pertinent  information. concerning  the 
actual  charges.   It-will  then  be  ..the  responsibility  of 
the  cognizant  Regional  "Director  to  take  appropriate  action 
in  verifying  and, pur suing -the  violation.  Results  of  any 
RARP  action  should -3>e  supplied  to, the  .Region  conducting 
the  utility  investigation. 


OR&cyC6E/RARP/FWStuckvisch:PWhite:mgt/2-19-75 


/ 
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/  FEDERAL  KXF.RGY  ADMINISTRATION  {JJ 


National    Case   l^n! 
Ut  ill  tics   Investi; 


All  Regional  Directors 
Compliance  and  Enforcement 

Since  last  fall,  RARP  audit  teams  at  the  thirty  r>ajor  refiners 
(list  attached)  have  been  directed  to  rsv :e>;  iac  determine  the 
correctness  of  class  of  customer  and  prices  charged  for  rvmfcer 
5   and   6  residual   fuel   sold   directly  to   utilities. 

Audits  have   been   convpleted_  at  rr.pst   of  the   niaior  refineries. 
In-depth  reviews  were   completed   at   all   of  tre   principal  residual 
fuel   oil  suppliers   srch  as 

To  diite,    RARP   reviews  hr..vr   disclosed   no  viola- 
tions at  any  of  these    companies   in   their  c:irDc.t-  sales  to 

Further  information   on   these   audits  will  be   passed   or.  to   you 
v.nsn    it   becomes   available. 
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Director,  Compliance  Policy  ani  Management 
Office  of  Compliance 

Resoonse  to  Qu-estions  Raised  in  Weekly  cjti] 
Investigation  Repor-s 

All  Regional  Administrators 

Attn:   Regional  Directors  of  Compliance 


Attached  are  General  Counsel's  responses  to  questions  that 
were  received  in  connection  with  the  Utilities  Investigation, 
We  are  forwarding  these  responses  for  your  guidance  and 
reference  in  current  and  future  Utilitiss  Investigations. 


ilojjA  a.  u^y- 


Hal  But: 


Attachment 

KEllis:car: 5/3/35 

cc:   Subj/Chron/EP&PR 
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FEDERAL  ENERGY  ADMINISTRATION 

INGTON,  DC.  2U4G! 


MAY  8  1975 


M  E  M  O  R  A  N  D  U  M 


TO:       John  H.  Car 


FROM:     Carl  A.  Corrallo   QS*~~ 

Offica  of  the  Ganaral  Counsel 
Compliance  cjrvisian 

SUBJECT:  Questions  from  Regions  Regarding  Utilities' 
Investigation 


On  May  6,  197  5,  you  forwarded  four  (4)  questions  which 
you  had  received  from  the  Regions  concerning  the  utilities' 
investigation.   In  your  routing  slip,  you  requested  my 
advice  as  to  the  appropriate  responses  to  those  questions. 
Those  responses  are  as  follows: 

Question  1  indicated  that  Conoco  had  charged  Philadelphia 
Electric  Company  a  37 i   per  barrel  charge  to  conclude  a 
crude  oil  swap  with  ARCO.   Philadelphia  Electric,  in  turn, 
charged  ARCO  7  5£  per  barrel  on  the  same  swap.   This  allowed 
Philadelphia  Electric  to  realize  a  38t  per  barrel  profit 
which  was  reflected  in  their  accounting  as  miscellaneous 
income.   The  Region  asked  whether  FEA  had  the  authority  to 
order  a  reduction  in  the  fuel  surcharge  to  the  consumer  to 
reflect  this  additional  profit. 

FEA  has  no  authority  to  reduce  a  fuel  surcharge  to  a 
utility's  consumers.   FEA  regulations  allow  examination  of 
transactions  involving  petroleum  and  petroleum  products 
and  the  determination  of  whether  the  prices  charged  in  those 
transactions  exceeded  the  maximum  lawful  selling  price  as 
determined  by  a  proper  application  of  those  regulations. 
FEA  regulations  in  no  way  permit  this  agency  to  direct 
utilities  to  refund  amounts  back  to  the  consumer  or  to 
dispose  of  those  amounts  in  any  particular  way.   That  juris- 
diction is  vested  in  the  public  utility  commissions  of  the 
various  states  and,  to  a  limited  extent,  in  the  Federal 
Power  Commission.   Should  the  results  of  our  investigations 
disclose  revenues  that  appear  to  be  realized  by  the  utility 
without  appropriate  pass- through  to  the  consumer,  FEA 
investigators  should  apori.se  the  National  Office  of  such 
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circumstances  and,  in  turn,  the  National  Office  should 
contact  local  state  regulatory  agencies  for  whatever 
action  those  agencies  do*   ip   opriata. 

Question  2  indicates  that  pricing  investigations  of  an 

unidentified  base  period  supplier  show  overcharges  to  its 
purchaser  during  the  period  of  February  197  4  through 
November  1974-   Howevdr,  it  is  believed  that  investigation 
of  prices  charged  by  this  same  supplier  after  November  197  4 
may  reflect  undercharges,  i.e.,  sales  at  prices  less  than 
the  maximum  lawful  selling  price  as  determined  by  FEA 
regulations.   The  Region  questions  whether  suppliers  will 
be'cited  for  violations  for  the  prior  periods.   The  answer 
is  yes,  they  will.   The  fact  that  for  reasons  unrelated  to 
FEA  orice  rules  a  base  period  supplier  determines  that  it 
will"  sell  product  at  a  price  under  its  maximum  lawful  selling 
orice  in  no  way  exculpates  that  supplier  from  culpability 
for  its  violation  of  the  FEA  price  regulations  during  prior 
periods. 

The  third  question  indicates  that  a  supplier  of  VEPCO  did 
not  sell  to  a  utility  on  May  15,  1973.   The  Region  asks 
how  does  one  determine  the  base  price  under  these  circum- 
stances.  I  am  assuming  for  the  purposes  of  responding  to 
-his  Question,  that  the  product  involved,  be  it  residual 
fuel  or  #2  fuel  oil,  was  sold  by  this  supplier  to  some 
consuming  purchaser  on  May  15,  1973  and  that  the  only 
problem  is  the  lack  of  sal^s  by  this  particular  supplier  to 
a  utility.   Based  on  that  assumption,  the  response  to  the 
cues-ion  is  that  the  investigator  should  determine  the  classes 
of  customers  of  this  supplier  as  of  May  15,  1973.   He  should 
then  establish  which  of  those  classes  is  most  similar  to 
VEPCO,  in  terms  of  transportion,  in  terms  of  quantities 
purchased,  in  terms  of  the  end-use  of  the  product  involved, 
etc.   The  base  price  as  computed  for  that  most  similar  class 
of  customers  will  be  the  legal  selling  price  for  that  base 
period  supplier  to  VEPCO. 

The  fourth  and  final  question  indicates  that  an  investi- 
aation  has  disclosed  an  overcharge  by  a  supplier  to  a 
utility  of  approximately  $67,000  for  the  period  February  1974 
through  May  of  1974.   It  indicates  that  the  supplier  is  no 
longer  doing  business  with  the  utility  and  that,  in  addition, 
subsequent  sales  by  this  supplier  to  this  utility  were  at  a 
orice  "under  the  maximum  lawful  selling  price  to  the  utility. 
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^he  question  is  can  we  issue  an  KOPV  for  overcharges 
and,  if  so,  under  what  authority  or  regulations  can  we 
ignore  the  subsequent  undercharges.   As  I  indicated  in 
my  response  to  Question  2,  we  can  issue  an  NOPV  for 
overcharges,  even  though  transactions  subsequently  occurred 
between,  thass  tsartias  'at  a  orice  under  the  maximum  lawful 
selling  price  of  th2  supplier  involved.   With  respect  to 
our  authority  to  ignore  th.3  subsequent  unaercaarges,  C 
would  point  out  that  FFA  regulations  impose  a  ceiling 
price/  We  do  not  sat  a  specific  price  at  which  transactions 
must  occur.   Therefore,  to  the  extent  that  transactions 
occur  at  a  price  under  the  maximum  lawful  selling  price,  it 
is  'permissible  under  FEA  regulations.   We  have  no  obligation 
to  see  that  the  supplier  involved  realizes  his  maximum 
lawful  selling  price  for  any  given  period  of  time. 
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FEDERAL  ENERGY    ADMINISTRATION 

WASHINGTON,  D  C.  20161 


JUN  101975 


OFFICE  OF  THi  ADMINISTRATOR 


Honorable  Sidney  R.  Yates 
Chairman,  House  Subcommittee  on 

Appropriations,  Committee  on 

Interior  and  Related  Agencies 
House  of  Representatives 
Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

There  is  attached  a  requested  amendment  to  the  draft 
Continuing  Resolution  now  pending  in  the  House  Appropri- 
ations Committee.   Also  attached  is  a  "back-up"  sheet 
showing  the  estimated  cost  of  this  proposed  amendment. 

This  is  in  line  with  your  statement  at  our  FY  1976 
Appropriations  Hearing  on  May  7  wherein  you  said  the 
Committee  would  be  sympathetic  to  any  reprogramming 
involving  investigation  of  fuel  suppliers  to  the  electric 
utility  industries.   Of  course,  without  an  Appropriations 
Act,  we  are  not  able  to  reprogram  to  cover  these  extremely 
important  investigations.   In  order  to  give  these  investi- 
gations the  added  emphasis  they  require  until  the 
Appropriations  Act  is  passed,  I  respectfully  request  that 
this  language  be  added  to  the  Continuing  Resolution  for 
Fiscal  Year  1976. 

Your  continued  support  of  the  Federal  Energy  Administration 
is  genuinely  appreciated. 


Sincerely, 


&*(_^ 


F?Sik/.  Zarb 
Administrator 


Enclosures 
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Additional   Language  to  be  inserted  in  the  Continuing  Resolution,  FY   1976 

(In  the  appropriate  section) 

,  augmented  by  an  additional    proportional   amount  necessary  to  support 
the  pending  investigation  of  fuel   suppliers  to  electric  utility 
industries. 
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Resources  Required  to  Investigate  Fuel  Suppliers 
to  Electric  Utility  Industries 


BREAKOUT  OF  MANPOWER  REQUIREMENTS: 

Total  Required:    470  positions 

-  250  FEA  positions  (40  in  He;  210  in 

Regions) 

-  220  positions  of  contracted  effort 

Skills  Required: 

-  200  FEA  auditors  (30  in  Hq;  170  in 

Regions) 
50  FEA  support  positions  (10  in  Hq; 
40  in  Regions) 

-  220  contractural  positions 

(150  auditors;  70  support  positions) 

Estimated  Costs: 

-  $10   Million 


6/10/75 


56-499  O  -  75  -  17 
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1 IDIR  \I.  J:\T.IIGY  ADMINISTRATION 


HIT1CT  (,\    ihl  ASM'TAXT  WMIMSiKMO!. 


June  13,  1975 


MEMORANDUM  FOR  REGIONAL-ADMINISTRATORS 


FROM:   Gorman  C.  Smi1 


This  morning  the  General  7*ccounting  Office  team  briefed 
Mr.  Zarb  on  their  evaluation  of  our  utilities  project.   One 
of  their  key  points  was  that  we  are,  in  fact,  devoting  far 
less  effort  to  the  utilities  investigation  than  I  have  led 
Mr.  Zarb  to  believo.   Specifically  they  told  Mr.  Zarb  that 
for  the  week  of  16  May  your  reports  to  National  Headquarters 
indicated  111  people  assigned  to  the  utilities  investigation, 
yet  only  22  man  weeks  were,  in  fact,  devoted  tc  this  effort. 

Please  submit  to  me,  to  arrive  here   not  later  tnan  COB  17  June, 
a  breakdown  of  how  the  people  you  reported  as  working  on 
utilities  for  the  week  of  16  May  actually  used  their  time 
during  that  week.   Also,  attach  an  explanation  of  why  they 
were  doing  other- th an- utilities_work.   This  detail  is  required 
to  prepare  Mr. Zarb  fox J*ifi_te^tijnonY^-ojO_9  Jure.   The  GAO 
team  is  going  to  testify^  at  those  same  hearings. 

The  GAO  team  also  reported  that  in  the  absence  of  detai)ed 
guidance  from  the  National  office  on  the  criteria  for 
selecting  suppliers  for  audit,  a  number  of  regions  are  spending 
large  araounts_Ql__&fJogt  auditing  sjjpplirers— whos  »  prices  appear 

to  be  reasonable  and  who_ snppj^t— sinaU volumes  of  product  to 

utilTti^s^  Pending  development  of  detailed  guidance  to  be 
lssoed^ihthe  near  future,  please  concent. r  a te_your  audit 
effortson  those  suppliers  who^gg±SI&Agnl f icnnt  volumes  of 
product  to  utilities  during  the  period  November  1973  through 
June  1974  and^whose  prireft  appear  to  be  hiyhcr  than  the 
normal  range  of  prices  paid  by  that  utility  and  others 
during  the  same  period.   The  intent  here  is  to  focus  our 
available  manpower  on  those  suppliers  most  likeiy  to  be  in 
violation  and  those  that  if  found  to  be  in  violation  would 
account  for  the  largest  amounts  of  overcharges. 
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A  third  major  deficiency  identified  by  the  GAO  team  v?as  the 
low  priority  accorded  collateral  investigation*-  requested 
by  other  regions.   Please  review  the  collateral  investiga- 
tions you  now  have  from  other  regions,  identify  and  report 
the  number  that  in  your  judqment  do  not  conform  to  the 
draft  guidance  on  standardu  for  collateral  investigations 
issued  on  May  1,  1975;  the  number  that  do  not  conform  to 
that  draft  guidance  that  are  still  pending  In  your  region, 
and  your  estimate  of  when  these  collateral  investigations 
will  be  completed.   Identify  separately  any  collateral 
investigations  in  the  second  category  that  impose  an 
additional  workload  on  thu  refinery  audit  teems. 

A  fourth  criticism  by  the  RAO  referred  to  the  poor  communica- 
tion and  cooperation  among  the  regions  and  between  the  regions 
and  the  National  Office.   This  troubles  me  greatly.   I  would 
appreciate  your  recommends t ions  aE  to  what  measures  we  can 
take  here  at  the  National  Office  to  improve  ther.e  clearly 
unsatisfactory  situations  and  any  recommendations  about 
procedures  within  regions  that  ijeed  to  be  changed.   One 
comment  the  team  made  was  that  we  had  too  jnany  wri  tten 
memoranda  and  too  few  phone  calls  among  the  people  actually, 
doing  the  work. 

As  you  are  aware,  we  are  requesting  additional  r-taff  to 
support  oufj  utilities  efforts.   Our  chances  of  justifying 
those  requests  successfully  are  imperiled  by  repoi ts  such 
as  the  one  delivered  to  Mr.  Zarb  today,  which  concluded  that 
we  are  not  using  the  staff  we  have  effectively.   You  will  be 
receiving  additional  guidance  on  this  and  other  aspects  of 
the  compliance  program  in  the  near  future.   I  would  appreciate 
by  COB  20  June  your  own  recommendations  in  this  regard.   Please 
do  not  waste  your  time  or  mine  by  recommending  'Mzxt.   we  not 
pursue  the  utilities  program  vigorously  to  an.  early  conclusion. 
Rather,  I  need  your  recommendations  on  how  wc  can  do  it  better 
than  we  now  are. 
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B-178;  >:  JUL  1  5  £?3 

The  r'i  noi  i  ble  n  t  ilk  '<!:>  b 

Administrator 

Fe derail  Energy  Administration 

Deer  Mr.  Zarb: 

Pursuant  to  your  request  we  surveyed  the  efforts  of  the  Federal 
Energy  Admini  strati  on  (FEA)  to  audit  fuel  oil   suppliers  of  major  utility 
companies  (Project.  Utility).     Our  review  war  made  at  FEA  headquarters  and 
at  it;  region*.!   offices  in  Atlanta,  Boston.  Dallas,  Kansas  City,  Phila- 
delphia, and  San  Francisco.     We  discussed  the  program  with  headquarters 
officials,   regional   compliance  and  enforcement  ci factor;,,  and  field 
auditors  and  reviewed  available  program  documents. 

On  June   13,   197E.  we  brieffid  vnu  and  vnur  «+,>vf  i/'i^ok   r.n   thu 
"^'"'tc  ?.*  "'.'"  rev". ev,'.     ,,.~,z   iCv^c.   j^>u..ui  i*.oo   uiu  mauuci  a  uiiiubo^u  in 

that  briefing. 

Specifically  we  found  that: 

•     --The  effective  manpower  assigned  to  the-  project 
has  been   ran  less  than  the  level   reported  to 
FEA  headquarters. 

—Inconsistent  auditing  among  FEA  regions  has 
resulted  in  substantial   audit  effort  in  areas  un- 
likely to  yield  evidence  of  violations. 

—Investigations  have  been  delayed  because  of 
complex  supplier  relationships,  inadequate 
supplier  records,  and  peer  coordination  among 
FEA  regional  offices. 

--Regulatory  questions  have   impeded  completion  of 
a  number  of  investigations. 

While  there  has  been  considerable  publicity  regarding  Project 
Utility,  we  found  that  the  amount  of  violations  detected  has  not  justi- 
fied the  emphasis  placed  on  the  project.     Also,   the  violations  detected 
have  not  be?n  unique  to  the  utility  area  but  apply  to  other  fuel   sup- 
pliers'  customers  as  wel  1 . 

USP-76-2 
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BACKGROUND 

FEA's   coi'pTi;  ;ce  ynci  enforcement  program  ic  airr.<:d  at  assuring 
industry  com-lici         '11.ii  petrol*       price  '■■      established  undsr 

the  Emergency  Petrol  ei.-i  Allc-caiiri:  Act  of  V.;l'c    '.'  .   627)  ar^;   ths 

Federal   Er   i     ;  /       ii  i  tic  i  ./'     t  or   1^7':-   (CO  Stat.   9(i).      Under  FEA's 

regulations,   wholczalcrs  :  &y  ci  their  May  I'^s  1573,  prices,   inn 

dollar  for  clallei    for  .  :  ;■   a  edit    .      I   product  costs  incurred  after  thi  ;: 
date.     Further,  whtu   Lhs   firvns  en:  substantiate  incr.?ses  in  nenproduct 
costs,  such  as  labor   cr   overhead,    they  are  allowed  additions!   price 
increases. 

Historically,   FEA's  compliance  and  enforcement  program  has  been 
directed  toward  four  basic  levels  of  the  petrel ei:rn  industry— producers, 
refiners,  wholesalers,   and  retailers.     As  of  May  29,   1975,   FF.i    had  727 
employees  assigned  to  the  program. 

FEA's  Dallas  and  Atlanta  regional   office  in'    stigatiens  of  whole- 
salers in  mid- 19 74  indicated  that  some  utilities  wen    being  charged 
excessively  hit,h  prices  for  fuel   oil.     In  f.'cv  ~'.:>-.v  ]:',     •'  iel 

from  the  Dallas  and  At! ante   regions  find  the  r.nticiK.l   offics  met  to 
discuss  the  results  of  the  initial   efforts.     Folic    -  ting, 

headquarters  compliance  ;.n-;  enforcement  p;  ■    ■    --   1   i  n     d  to  the 

FEA  Administrator  that  a  special  effort  he  started  to  detect  over- 
charges to  utilities.     The  Adiiinisti    ;.or-  ;  en  Dc  r  11, 


"Federal   Energy  Administrator  John  C.   Sawhill   t( 
announced  the  immediate  kick-off  of   'Project  Escala- 
tor.1'    A  special  Federal   task  fore?  of  30  investigators 
is  being  assembled  from  FEr.'s  current,  field  enforcer?  nt 
staff.     They  will   investigate  potentially  widas]  .    ": 
price- gouging  involving  sales  of  fuel  oil   to  public 
utilities.     If  violations  are  wic!  s'prc-    '  -     i  ;rly  infor- 
mation indicates,   the  investigation  coulc  t   in  tens 
of  millions  of  dollars  in  overcharges  beinc    returned  to 
the  consu     <  . 

***** 

"*  *  *'0ur  ultimate  aim  is  to  get  the  dollars  returned 
to  the  consumer  in  the  form  of  price  reductions  on 
future  purchases . '" 

Also  on  December  11,  1974,  in  testimony  before  the  Subcommittee  on 
Reorganization,  Research,  and  International  Organizations,  Senate  Govern- 
ment Operations  Committee,  en  FEA  official  stated  that  the  project  could 
result  in  as  much  as  $100  million  in  overcharges  being  returned  to  con- 
sumers. Such  statements  and  the  widely  publicized  Jackson vi 11 e-Ven  Fuel 
case  created  great  interest  in  the  project. 


1 
The  program  was  subsequently  renamed  Project  Utility. 

-  7.   - 


254 


On  January  r     IS?;".    Lhc  national   office  provided  i    i    1    compl i      ' 

and  enforc  ■  '•■■-  guide  for  use   in  conducting  invastioa- 

tlcns.     The  gui  ;  i    I    ■■  '■'-■  i      icn  shcsi'd     ol<  ct  .  '    lei  st   Lwo 

utility  cosr.jj     '".    on     he  ;  :sv5  cf  such  criteria  OS  narket  si?..--,  amount  of 
fuel  oil   used,   ana  -."■■,.:.•',■  s  cop.cer.-r:  ins  1;:;-..:  liicr^.ss  :   in  customers' 
bills.     At  tlii    utilities  :    :    ::;',   I'iZA    Held  i/.V-s tigators  tfere   La 
detci  rir.e  fu-j]  oil   prices  paid  by  utilities  and  fuel  oil   suppliers'  names 
and  locations . 

1 

Many  fuel-turning  utilities     obtain  supply  from  a  number  of  furl 
wholesalers  who    in  turn  obtain  fuel   from  another  <fet  of  wholesalers.     Each 
seL  of  wholesalers   is  referred  to  as  a  "tier,"  and  there  may  be  three  or 
four  who! esal    i    tiers   foi    each  utility.    The  systerr,  by  which  wholesalers 
operate  between  a  refiner  i  id  e   fuel   user  is  generally  called  s  "supply 
chain."     Price'    charged  by  a  c hoi esal cr   are  influenced  by  prices  paid 
other  wholesalers  located  in  the  chain's  lower-  tiers.     Corr.p ■]  i cation;   occur 
when  wholesalers  in  the  chain  sell   the  fuel  back  and  forth  among  themselves 
or  when  a  wholesaler  operates  in  more  than  one  tier  of  the  chain. 

INVESTIGATION  PROBLEMS 


Mar,; 


While  FEA  regions  reported-- and  FF.A  publicized—that  about  110 

r.ffc; -tiv-V  aaolyucu  tu  tiic  piujuct  was   Kir  iess  men  tne  reported  level. 
On  the  basis  of  the  number  of  manhours  reported  by  the  regions,  we  com- 
puted that,  on  the  average,  39  auditors  were  effectively  assigned  to 
Project  Utility  from  January  through  mid-May  1975.     For  the  week  of  May 
16,  1975,  about  22  auditors  wore  effectively  assigned  to  the  project. 
Reasons  for  this  low  manpower  level  were  that  (1)  some  auditors  were 
assigned  only  part  time,   (2)  regional   reporting  was  inaccurate  6va  to 
various  staffing  changes,  arid  (3)  auditors  returned  to  other  compliance 
activities  while  awaiting  assistance  from  other  FEA  regional  auditors. 

We  also  noted  workload  variations  among  the  regions.     For  example, 
during  the  week  of  May  16,   1975,   the  San  Francisco  region  had  1   auditor 

for  every  3  supplier  investigations  while  the  Atlanta  region  had  1   auditor 
for  every  11   supplier  investigations. 

Assigning  auditors  to  Project  Utility  has  also  drained  staff  from 
other  compliance  and  enforcement  programs.     Auditors  have  boon  reassigned 
from  producer  audits  and  some  auditors  of  irajor  refiners  spend  time  assist- 
ing in  investigations  when  a  refinery  is  involved.     In  addition,  some 
personnel   hired  recently  to  increase  manpower  at  the  refinery  level   have 
been  assigned  to  Project  Utility. 


Utilities  typically  burn  Number  2,  4,  5,  and  6  fuel   oil   and,   in  some  cases, 
jet  fuel . 
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Inconsisti    udi  practices  in  F:E 


Crite 
ated  into 
provide 
in  inconsi-:  l  •  '  praci 


ng  suppliers  fci  '•.-.  tig  J.:'    re  not  incorpcr- 

'    i      ■    'criteria 
r.;-jir  were  not  uniformly  adopted.  This  resulted 
i  re  n'i  i   and  in  subst<~r  tin.!  audit  effort  in 


areas  unlikely  to  yield  evidence  of  violations. 

Some  regions  were  ittempting  to  investigate  all  suppliers  while  other 
regions  were  selecti      .'■•:rs   on  t\,r-   basis  of  such  criteria  as  the 
amount  of  fuel  supplied  to  the  utility  or  the  price;,  charged.  In  some 
investigations  all  of  a  suppliers'  fuel  sales  to  all  types  of  custo 
were  audited,  tvhile  in  others  only  sales  to  utilities  were  audited.  When 
auditors  detected  violations,  soir  i  :gicn<  i:  =diately  •      I  the  inves- 
tigation to  cover  all  of  the  suppliers'  fuel  sales,  while  other  regii 
noted  the  questionable  transactions  for  followup  at  some  unspecified  later 
date. 

Sucli  practices  h<:ve  led  both  FEA  national  and  regional  office  officials 
to  estimate  that  over  50  percent  of  the  time  spent  on  Project  Utility  has 
involved  audits  of  reasonable  priced  fuel  purchases. 

Investigate  on  d el  ays 

The  complexity  of  supply  chains  has  been  a  major  problem  for  FEA 

providing  fuel  oil  directly  to  1  utility.  For  1  of  those  13  direct  sup- 
pliers, FEA  identified  2S  lower  tier  suppliers.  This  is  a  common  occurrei 
Auditii.g  throughout  this  complex  supply  chain  is  extremely  tine  consuming. 
A  simplified  supply  chain  is  diaqramed  in  the  enclosure. 

Brokers  who  charge  a  commission  for  finding  fuel  oil  buyers  and  sellers 
may  also  operate  anywhere  within  these  supply  chains.  Brokers  rarely  take 
physical  possession  of  the  fuel  but  merely  arrange  transactions..  In  many 
cases,  supplier  records,  particularly  those  of  br       ve  been  inadequate. 
For  example,  the  only  record  kept  by  a  Philadelphia  broker  wa.s  in  his  check- 
book. 

In  other  cases,  a  utility  may  be  located  in  one  FEA  region  while  the 
utility's  supplier  is  located  in  another  region.  In  that  event,  the  FEA 
region  where  the  utility  is  located  requests  the  other  region's  assistance. 
The  January  8,  1975,  program  guide  provides  that  another  region's  investiga- 
tion requests  should  be  completed  within  15  days  and  returned  to  the  requester 

We  found  that  assistance  requests  among  FFA  regions  were  not  being 
handled  promptly.  In  the  6  regions  visited,  90  assistance  requests  had  teen 
made  but  only  20  had  been  filled.  Many  of  the  unfilled  requests  had  been 
made  as  early  as  January  1975,  and  FEA  auditors  did  little  followup  to 
determine  the  status  of  their  assistance  requests.  Since  investigations 
could  not  be  continued  or  completed  until  the  assistance  requests  were 
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re  l;i  r 


Rc-u!  -  ' 


:h 


[irojcc'i 


Alien  bor: 
question:    V.'hii 
completed. 

FEA  audi' 

re-  l^ath'    :3    L 

tiuns .  ''liny  I 
did  not  have  : 
salcrs . 


:u  Project  lit'i  lity  have  en  a 
■e   io  be  resolved  before  tc; 


t?  red  some  regul  c  tor 
in  esses  can  bo 


.r-i    noi    certain   i'hat  brokers  are  properly  covered  by  the 
:  ti'if"*:    operations  are  not   typical   of  wholesale  cpera- 
5  h       i.  c;  i\-   Liens  around  the  oil   embargo  period  ar.d 
15,  13'/ 3,  base  price  similar  to  that  of  otter  whcle- 


For  these  brokers  and  other  wholesalers  wfto  began  operations  after 
May  lf.73.   some  FFA  auditors  have  applied  the  "nearest  cemp arable  outlet" 
rule  to  determine   the?  proper  base  period  prices.     This  rule  specifies, 
that  the  base  period  pries  for  such  wholesalers  is  the  same  as  that  charged 
by  the  nearest  comparable  outlet  on  the  clay  o^  the  wholesaler/ s  first  sale. 
Regional  officials  and  auditors  said  it  was  extremely  difficult  to  find 
the  nearest  comnarable  cutlet  and.  that  there  may  not  even  be  such  compara- 
ble cutlets  in  the  case  of  some  brokers.     Until    the  base  period  prices  are 
established,  the  auditors  have  no  basis  on  which  tc  judge  the  reasonable- 
ness of  the  prices  charged. 

In  addition  r  number  of  brokers  and  wholesalers  operated  outside  the 
traditional   supply  chains  and  '■.ore  not  included  in  FEA's  mandatory  alloca- 
tion program.     FEA  auditors  arc-  uncertain  whether  these  brokers'  margin:: 
or  wholesalers'   price;  can  be  questioned  if  they  failed  to  comply  with 
the  allocation  regulations. 

According  to  an  FFA  Office  of  General   Counsel  official,  brokers  arc 
not  considered  wholesalers  or  resellers  and  arc  not  subject   to  the  nearest 
comparable  outlet  rule  or  FFA  allocation  regulations.     The  official   stated 
further  that  a  broker  is  considered  an  agent  of  the  company  which  pays  his 
commission  and  that  the  commission  is  considered  a  nonproduct  labor  cost. 
The  official   stated  that  the  Office  of  General   Counsel   intends  to  prepare 
a  memorandum  for  FFA  auditors  explaining  the  brokers'   legal   status  under 
FEA  regulations. 

PROJECT  RESULTS 

As  of  May  16,  1975— the  date  of  the  latest.  FEA  statistics  available  at 
the  time  of  our  review— FEA  had  targeted  for  investigation  335  suppliers  of 
48  utilities.  Of  the  CO  investigations  that  had  been  completed,  only  9 
violations  totaling  about  $1.7  million  had  been  detected.  Despite  the  pro- 
ject's focus  on  utilities,  about  $600,000,  or  over  30  percent  of  the  viola- 
tions,  involved  fuel    users  other  than  utilities,  such  as  railroads  or 
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We  conduce  thi  t: 

—  Pre;;1,  ti  re  publicity  has  created  pressure   to  complete 
Projeci   Uci'iity. 

--Other  fuel   users  are  just  rs  likely  to  be  overcharged 
by  fuel   suppliers  as  are  utilities. 

--Since  FEA  hf.s  no  authority  over  public  uti litis*   there 
is  nc  assurance  that  refunds  made  to  them  will   be  returned 
to  considers. 

--Poor  communication  and  coordination  wore  evidenced  by 
the  varying  practices  among  the  regions. 

—Project  Utility  has  hindered  other  compliance  activities, 
such  as  the  producer  an"  refiner  audits. 

We  believe   that  utilities,  as  well   as  other  major  fuel   oil   purchasers, 
can  be  used  to  identify  suppliers  charging  questionable  prices  for  their 
products.     Once  such  suppliers  have  been  identified,  we  believe  that  their 
transactions  with  other  customers  should  also  be  investigated. 

RECOMMENDATIONS 

We  recommend  that  FEA: 

--Phase  out  Project  Utility  as  a  special  effort.  Complete 
promising  investigations  and  initiate  compliance  actions 
within  a  specified  time  frame.  Any  remaining  cases  should 
be  folded  into  the  wholesale  investigations  program. 
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Because  of  their  expressed  interest,  wo  are  also  furnishing  copies 
of  this  'letter  to  the  S  '      .     i       ?  on  Over:  ight  and  Investigations,  House 
Coir  ii  v; '  -  on  Interstate  and  Foreign  f :e;;'!  -  > ■■•.•  •   Su:.;c(    ,'iittoe  on  Conservation, 
Energy,  and  Natui    i   \.  sou   :es     Rouse  Cf-rv.vit.tec  on  Povsru-nent  Op?: rations; 

on  the  Jt'.'-. ci rry . 

I'e  wish  to  cc;,.pl ii,:  nl.  your  staff,  both  at  headquarters  and  at  the 
region-.;!  offices  we  visited,  for  their  fine  cooperation  during  this 
review. 


Sincerely  yours, 

■    ^  •,-----  y~) 

■    /'  <  -•-••         7/      >-, 
Monte  Cam  1  eld,  JK 

Director- 
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UTILITY 


FEA  COMPLIANCE  MANUAL 


Deputy  Associate  Assistant  AcL-rilr-.: 
Comolionca  and  Znforoament 

Attached  DRAFT  Manual 


ill  Regional  Directors 
:o~iDliaaca  and  Znforcament 


The  attached  DRAPT  Manual  io  provided  for  your  information  in 
preparing  for  the  San  Francisco  meeting.   "our  comments  and 
suggestions  will  be  welcomed  at  that  time. 

/V 

I 
Hal   3utz 

Attachment 
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1 6  JAM  1975 
a.  'O^Y^'eral  energy  administration 


Deputy  Associate  Assistant  Administrator 
Compliance  and  Enforcement 

Compliance  and  Enforcement  Manual 

All  National  Office  Compliance 
and  Enforcement  Staff 


To  avoid  some  of  the  confusion  that  has  resulted  when  guidance 
was  issued  in  different  formats  by  various  sources  and  levels 
of  Compliance  and  Enforcement  authority,  all  policies  and 
guidelines  relating  to  the  Compliance  and  Enforcement  program 
should  be  incorporated  in  the  Compliance  and  Enforcement  Manual 
as  soon  as  possible. 

The  manual  has  a  section  for  each  significant  category  of 
activity  and  should  be  sufficiently  detailed  to  provide,  in 
a  single  source,  key  policy,  training,  and  technical  guidance 
needed  by  Compliance  and  Enforcement  field  personnel.   It 
should  be  frequently  updated  to  reflect  changes  in  the  regu- 
lations and  compliance  policies. 

A  basic  Compliance  and  Enforcement  Manual  already  exists,  but 
it  needs  substantial  revision  and  amplification.   Accordingly, 
the  recently  approved  Compliance  and  Enforcement  Manual  is  to 
be  updated  by  March  15,  1975. 

In  order  to  insure  a  well  coordinated  and  uniform  product, 
overall  responsibility  for  manual  revision  and  issuance 
continues  with  the  Enforcement  Policy  and  Coordination  Division 

Division  Directors  charged  with  developing  policy,  as  well  as 
technical  and  procedural  guidance  for  the  Regional  Compliance 
and  Enforcement  staff  should  prepare  such  guidance  in  the 
style  and  format  of  the  basic  manual. 

The  initial  and  all  subsequent  revisions  to  the  Manual  will 
be  developed  and  issued  in  accordance  with  the  attached 
issuance  system. 

Your  cooperation  in  the  expeditious  completion  of  this  project 
is  essential. 
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Please  direct  any  questions  concerning  the  Manual  or  the 
Compliance  and  Enforcement  directives  system  to  Chris  Garringe: 


JwuAJ  d.  LJb  \. 


Hal   Butz 


FEA  COMPLIANCE  COMPUTER  SYSTEM 

2  5  K£g  pv5         FEDERAL  ENERGY  ADMINISTRATION 

Associate  Assistant  Administrator, 
Compliance 

Request  for  Extension  of  On-Line  Systems  Services 
Director,  Office  of  Data  Services 


Per  your  memorandum  of  February  IS,  1975,  I  would  like 
to  request  an  extension  of  the  services  of  On-Line 
Systems  to  the  Office  of  Compliance  until  such  tine  as 
we  feel  that  Optimum  Services,  Inc.  can  meet  our  needs'. 
Specif ically.,  we  required   (1)  Continued  keypunch 
support;  (2)  Continued  visual  display  capabilities; 
(3)  Reprogramming  of  all  regularly  scheduled   reports; 
and,  (4)  Continuous  manual  update  capability  for  the 
Personnel  Locator  System.   Data  Services  has  not  been 
able  to  assure  us  that  these  requirements  can  be  met 
within  the  time  frame  outlined  in  your  memo  of  February  1? 

I  am  sure  that  you  are  aware  of  the  importance  Compliance 
places  on  our  computer  system.   We  cannot  afford  a  los3 
of  a  few  days  or  weeks  in  our  data  capabilities.   It  is 
imperative  that  we  be  granted  this  extension  if  we  are  to 
continue  uninterrupted  in  our  Compliance  activities. 


Avrom  Landesman 
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FEDERAL  ENERGY  ADMINISTRATION  .-,,,„  «« 

APS  1  6  T3?* 


MEMORANDUM  FOR:   Albert  Linden 

Director,  Office  of  Data  Services 

FROM:         (  Lj  Fr31a  w.  Stuckwisch 

A'  Acting  Associate  Assistant 
\ui    Administrator 
r  f.      Office  of  Compliance 

SUBJECT:         Transition  of  Data  Processing  Systems 

As  you  are  aware,  we  are  in  the  process  of  converting 
our  data  system  from  On  Line  Systems  to  Optimum 
Services,  Inc.   When  this  transition  began,  we  were 
promised  that  this  transition  would  be  complete  on  or 
before  March  31.   However,  we  were  cut  off  from  On  Line 
Systems  on  February  23  and  to  date  we  still  do  not  have 
any  case  control  computer  capabilities.   It  now  aoDears 
that  it  will  be  at  least  two  or  three  weeks  before  we 
are  able  to  input  data  and  extract  reports  from  the 
system.   This  is  an  intolerable  situation  and  one  we 
cannot  live  with  much  longer. 

We  are  being  asked  to  respond  to  numerous  requests, 
including  congressional  committees,  on  various  aspects 
of  the  Compliance  program.   Much  of  this  information 
i3  contained  in  our  data  base  which  is  current  only 
through  January  1975.  We  are  having  increasing  difficulty 
explaining  why  our  data  is  not  current  and  why  we  cannot 
estimate  when  we  will  have  current  data. 

Accordingly,  I  am  bringing  this  critical  .problem  to 
your  personal  attention  and  requesting  that  you  take 
immediate  action  to  resolve  this  problem  so  as  to  permit 
us  to  resume  the  use  of  this  computer  facility  as  soon 
as  possible. 

Please  advise  ne  of  the  date  we  will  get  our  system 
back  on  lina. 
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MAY  23  1575 


MEl-ICHALiDUi!  FOR:   Daniel  3.  Rathbun 

Deputy  Assistant  Administrator 

for  Data 
Office  of  Policy  and  Analysis 

FROM  :   Gorman  C.  Smith   ^s** 

Assistant  Administrator 
Regulatory  Programs 

SUBJECT       :   Data  Services  Requirements  for  the 
Office  of  Compliance 


After  some  two  and  one-half  months  of  being  without 
the  case  control  and  tracking  system,  the  Office  of 
Compliance  is  now  on  line  with  Optimum  Systems. 

As  presently  designed,  however,  the  system  is  not 
adeauate  to  meet  the  pressing  requirements  of  the  Office 
of  Compliance.   We  use  it  a3  a  management  tool  for  resource 
planning-,,  manpower  utilization  and  case  monitoring  and 
analysis.   Some  13  requests  from  congressional  committees 
for  compliance  data  have  intensified  the  needs  for  accurate 
and  timely  information. 

There  are  three  major  capabilities  not  provided  by  the 
present  system  that  are  essential  to  the  Compliance 
program. 

First,  we  need  a  data  management  lan^ua^e.   As  the  system 
is  now  programmed,  only  ten  reports  can  be  extracted  from 
the  data  base.   The  system  does  not  provide  the  capability 
to  extract  specific  case  information  such  as  cases  by  name, 
cases  by  produce  or  investigation  type,  or  cases  by  geo- 
graphic location.   The  system  does  not  provide  the  capa- 
bility to  sxtracc  specific  status  data  such  as  ail  or 
specific  KOPVs  or  ?.0s,  cases  transferred  to  General  Counsel 
or  ^ollar  amounts  of  LTOPV's  ana  penalties.   With  the  data 
management  Language  system,  we  would  have  these  aad  many 
ether  capabilities. 
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Second,  we  need  multiple  access  to  tha  case  tracking  sys- 
tem.  Currently ,  only  ona  person,  can  use  the  case  tracking 
system  at  a  tins.   we  must  be  able  to  extract  data,  correct 
errors,  add  input  data  simultaneously  using  multiple  sources 

in  order  to  maintain  a  current  file  and  provide  timely 
reports . 

Third ,  v;  need  regional  acc°33  to  the  system.   Direct  input 
from  z'j.3   regions  is  necessary  to  provide  currant  information 
and  eliminate  the  screening  and  mass  input  processing  at  the 
National  Office.   Most  of  the  Regional  Directors  of  Compli- 
ance have  requested  thi3  capability  and  could  effectively 
utilize  ic. 

Only  with  tha  addition  of  these  capabilities  (which  r>?e 
understand  will  not  be  a  major  undertaking)  can  the 
Optimum  System  adequately  serve  our  data  needs.   Therefore, 
I  --m.il  appreciate  hearing  as  to  when  we  might  expect  to  have 
them  operational. 

h/wrtn  note:  "Dan,  if  this  presents  major  problems  let's  discuss,  pis. 

G . 


FEA  POLICY  ON  NATURAL  GAS  LIQUIDS 

FEB   L3  1375 


MEMORANDUM  FOR  DOUG  R03OSCS 

Assistant  Gauaral  Counsel 

for  Compliance  and  Litigation 

SUBJECT:       Status  pf  NGL  Regulations 


Will  you  get  for  us  a  timetable  setting  forth  the  dates 
we  night  expect  (1)  issuance  of  clarified  price  regula- 
tions for  rTGL's  for  the  period  Mav  15,  1973  thru 
December  31,  1974,  and  (2)  issuance  of  a  revision  to 
Subpart- K  of  Section  212,  that  will  reflect  industry- 
and  staff  comments? 

Because  cf  the  delay  in  clarifying  the  regulations  with 
rc-spect  to  natural  gas  liquids  for  the  period  Kay  15, 
1973  thru  December  31,  1974,  together  with-  issuing  either 
a  revision-  or  clarifying  instructions  regarding  irjple- 
rnentation  of  Subpart  K  subsee-uent  to  January  1,  1975,  we 
have  dela3?sd  initiation  of  audits  of  gas  plant  operators 
and  delayed  finalization  of  audits  started  involving  gas 
processors- under  the- project  manipulator  and  speculator 
programs .   -  -  • 

We  have-' -a  further  need  to  knew  as  the  regional  offices 
are  currently  in  the  process  of  hiring  additional  staff 
to  perform,  these  audits  and  certain  lead  time  is  required 
for  <1)  training  such  staff ,  and  (2)  planning  for  their" 
effective'  utilization. 

If  I  or  any  member  of  my  staff  can  do  anything  to 
facilitate  resolution,  please  let  me  know. 


Signed 

Fred  W.  Stuckwisch 

Director 

P.afinary  Audit  and  Review  Program 

Compliance  and  Enforcement 
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FEDERAL  ENERGY  ADMINISTRATION 


APR     8  1975 

Gorman  C.  Smith 
*Am%   Acting  Assistant  Administr 

Regulatory  Programs ,  FEA 
SuhjKt-   Propane  Pricing  Problems 


Dudley  E.  Faver 
Regional  Administrator. 
Region  VIII,  FEA 

This  is  in  response  to  your  memo  to  Frank  Zarb  of  February 
26 r  -1975  on  the  above  subject. 

With  complete  candor,  there  are  a  multiplicity  of  problems 
involved  in  FEA's  arriving  at  a  solution  on  how  to  treat 
natural  gas  processing  facilities  -  both  before  January  1, 
1975,  and  currently. 

First  of  all,  when  regulations  on  pricing  natural  gas 
liquids  were  first  issued  by  the  Cost  of  Living  Council  - 
which  were  subsequently  adopted  by  FEO  and  later  FEA  -  no 
real  consideration  was  given  to  NGLs  produced  from  natural 
gas.   Probably  due  to  the  extreme  complexity  of  the 
differing  arrangements  which  exist  between  royalty  owners, 
extractors  and  fractionators  of  NGLs,  this  situation  continued 
until  the  first  actual  attempt  to  establish  rules  was  published 
on  December  24,  1974,  effective  January  1,  1975. 

The  basic  concept  of  the  December  amendment  was  first  published 
for  comment  in  September,  1974,  and  comments  received 
indicated  some  of  the  varied  facets  of  the  NGL  problem  but, 
perhaps  because  the  industry  still  did  not  believe  FEA  was 
actually  serious  in  its  approach,  comments  received  after  the 
December  publication  have  made  the  problems  involved  even  more 
apparent. 

In  addition  to  current  treatment  of  NGLs,  FEA  must  determine 
how  to  deal  with  gas  processors  during  the  18  months  during 
which  they  were  literally  ignored.   A  strict  adherence  to 
FEA  regulations  would  mean  that  any  gas  processor  that  raised 
prices  over  May  15,  1973,  levels  would  be  in  violation. 
Requiring  refunds  of  such  over  charges  would  benefit  the 
consumer  but  in  many  cases  the  funds  have  been  reinvested  in 
seeking  other  production.   Securing  refunds  from  royalty 
owners  would  be  even  more  difficult. 
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On  the  other  hand,  FEA  did  nothing  during  this  18  months  to 
indicate  to  gas  processors  that  they  should  be  complying 
with  FEA  regulations.   No  form  was  provided  which  corresponded 
to  gas  processing  operations;  gas  processors  that  did  not 
attempt  to  file  on  the  closest  applicable  form  (Form  96)  were 
not  queried  by  FEA  on  the  failure  to  file  as  were  crude 
refiners;  no  attempt  was  made  to  audit  gas  processors  or  if 
the  attempt  was  made  no  NOPVs  were  issued  (except  in  a  few 
cases) .   There  was  even  a  question,  still  not  totally  resolved, 
as  to  the  application  of  the  stripper  well  exemption  although  . 
a  December  2*4,  1974,  ruling  finally  addressed  the  problem, 
again  18  months  later.   Many  gas  processors  quite  honestly 
felt  they  were  either  not  under  FEA  control  or  that  they  were 
abiding  by  FEA  regulations,  a  sentiment  FEA  did  nothing  to 
disabuse. 

I  would  indeed  welcome  your  opinion  on  what  constitutes  fair 
and  equitable  treatment  under  these  circumstances. 

With  regard  to  the  seven  specific  points  on  which  you 
recommend  consideration  in  making  final  determination,  please 
be  assured  they  are  vary  prominent  among  the  issues  we  are 
trying  to  resolve.   I  might  mention  that  studies  we  have 
conducted  on  the  cost  of  operating  a  gas  processing  plant 
show  a  figure  as  low  as  four-plus  cents  a  gallon  only  for 
plants  processing  natural  gas  at  25C/MMBTU  and  that  when 
payout  and  profit  are  added  the  total  reaches  well  above 
seven  cents  a  gallon.   As  I'm  sure  you  are  aware,  the  volume 
and  liquid  content  of  the  natural  gas  being  processed  also 
have  a  bearing  on  the  costs  involved. 

In  conclusion,  I  would  be  very  interested  in  any  additional 
suggestions  you  have  on  retroactive,  current  and  prospective 
treatment  of  gas  processing  plants  and  NGLs.   I  too  hope  for 
any  early  resolution  to  these  problems  and  totally  sympathize 
with  your  concerns  as  they  are  also  mine.   Once  everything 
gets  sorted  out  we  can  concentrate  on  ensuring  that  the 
historic  propane  user  receives  product  at  the  lowest  price 
possible  with  relation  to  a  maximum  supply. 
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Propane  Pricing  Problems  1/17/75 


Dudley  E.  Faver 

Regional  Administrator,  P.ogion  VIII 

Cor.»an  C.  Smith 

/.cti.ig  Assistant  Administrator 

Hog-'atory  Programs 

Fed;ral   Enemy  Administration 

Rra  G001C,  2000  I!  Street 

Washington,  D.  C.  20451 

This  Is  in  reference  to  your  memo randum  to  mo  of  April  8,  1975  wherein 
you  asked  for  o,ur  consents  on  what  constitutes  fair  end  equitable  treat- 
ment pricr  to  1-1-75  and  on  current  and  prospective  treatment  of  gas 
proccssinq  plants  and  .';GLs. . 

You  state  that  "Once  everything  gets  sorted  out  we  can  concentrate  on 
ensurino  that  the  historic  nronane  user  receives  nrodnct  -it  r.hn  Ini/r-^t 

pi'lCO    pOSS1i;iG    ii"i  cii    i  vinliun    „u    n   ■V:uX<i!ri.uiii    oujipij'.         ji.iai<^\y    e;:uu'jll 

we  feel  tiv.t  the  price  iiGL  processors  receive  for  these  products  have 
relatively  little  impact  en  supply.  V.'e  feel  that  our  regulations  have 
been  approaching  this  problem  from  the  wrong  angle.  Following  are   state 
ments  v;hich  outline  the  historical  make-up  of  IiGL  processor  situation. 

1.  fJGLs  from  gas  wells  are  a  byproduct  from  the  business  of 
distributing  natural  gas  or  methane.  ' 

2.  unless  these  ilGLs  are  extracted  frqm  the  gas  stream,  the 
methane  cannot  be  marketed  through  normal  distribution  systems 

as  the  !.'GLs  will  cleg  the  lines  and  freeze  the  meters.  Therefore 
tiireats  made  by  hGL  processors  to  stop  extracting  i'CLs,  if  carried 
out,  would  require  shutting  do:.'n  the  wells  --  a  course  we  believe 
it  .highly  unlikely  they  would  pursue. 

3.  i;GL  processors  have  traditionally  made  their  profit  from 
sales  of  natural  gas. 

4.  The  f.'GLs  extracted  in  preparing  the  natural  gas  for  market 
have  traditionally  been  used  only  as  a  method  of  reimbursing 
the  producer  cr  royalty  owner  for  the  total  natural  gas  stream 
including  h'GLs. 
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is  controlled  Ivy  FPC. 


into  Interstate  co:...:rce 


•  '   6.  In  many  cases  the  price  of  natural  gas  in  intrastate 

coruiisrce  is  not  controlled  other  tlir.n  by  the  allowable  price 
charged  to  consumers  under  local  utility  commission  regulations. 

7.  Increasing  prices  on  !!Gl.s  is  one  method  where  it  is  possible 
for  f;GL  processors  to  avoid  the  cumbersome  rate  making  process 
on  natural  tps  and  increase  their  Income. 

8.  When  compared  to  a  refiner,  an  i.'GL  processing  plant  is  a 
simple  and  inexpensive  tiring  to  construct.  They  consist  only 
of  a  series  of  units  where  tin  mixture  is  heated  to  various 
temperatures  and  that  result  in  each  i.'GL  reaching  the  boiling  point, 
vaporizing  and  then  being  condensed  off. 

V.'e  do  not  see  costs  in  a  natural  gas  processing  plant  as  being  primarily 
attributable  to  producing  NGLs.  They  are  u^ors   logically  attributable 
to  the  production  of  methane.  As  an  example  of  the  differing  result 
of  todays  current  situation;  when  taken  on  a  BTU  basis,  the  price  on 
propane  and  natural  gas  are  poles  apart.  People  in  this  area  will 
receive  a  combination  gas  and  electric  bill  of  50  to  GO  dollars  to 
heat  a  house  of  2500  so.  ft.  Those  using  nropane  to  heat  the  samp 

o.^i,vJ   ..  I  i  1  r^J       III   <-..*-   ^-/^  uuiiul   IlillUi.-. 

Historically  prices  paid  to  producers  by  fiGL  plant  operators  for  liGLs 
wore  a  flat  rate  established  by  contract.  Recently,  some  companies 
have  entered  into  contracts  wherein  they  pay  a  percentage  of  the  sales 
price  to  the  producer  or  royalty  owner,  thus  beginning  to  retain  part 
of  the  price  received  for  fiGLs. 

liow  to  address  the  issue  of  fair  and  equitable  treatment  prior  to 
1-1-75.  ,'iGL  processors  had  shrinkage  and  usccj  refinery  fuel  on 
liny  15,  1973,  the  same  as  they  do  today,  l.'e  can  either  assume  that 
there  has  been  little,  if  any,  increase  in  either  of  these  two  items 
or  if  we  choose  to  allcw  them  to  take  the  increase  we  should  insist 
that  the  shrinkage  formal  ay  used  to  compute  \\~sj   15,  1973  shrinkage 
include  a  .computation  for  refinery  fuel  and  that  the  total  shrinkage 
be  computed  on  a  BTU  basis.  Then  the  shrinkage  formula  on  the  current 
computation  including  refinery  fuel  and  done  on  a  OTU  basis  could  be 
directly  compared  with  the  nay  15,  1973  figure  which  would  give  us  a 
true  picture  of  actual  Increase,  if  any,  in  tin's  area. 

Since  these  company  profits  traditionally  come  from  custom  processing 
at  a  flat  rate  or  the  sales  of  natural  gas,  there  is  no  reason  for 
increasing  the  price  of  NGLs  except  to  encourage  the  producer  of 
natural  gas  to  explore  for  further  supplies,  l.'e  therefore  feel  that 
the  only  treatment  of  these  plants  prior  to  1-1-75  that  is  equitable 
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(especially  when  you  consider  the  consumer)  is  1)  apply  the  renula tlons 
as  J.'rittcn  v.'iiicli  would  allow  almost  no  Increase,  or  '?.)   to  use  the  I'.ay  15, 
1973  price  and  allow  (as  we  do  In  refineries)  the  addition  of  cost 
justified  nonproduct  cost  Increases. 

/is  far  as  current  and  future  treatment  of  !iGL  processors,  we  again 
see  enly  two  alternatives.  1)  Stay  with  the  Kay  15,  1973  price  plus 
cost  justified  nonproduct  increases  or  2)  use  the  34  cents  granted 
imc'er  subpart  K,  the  •';  cent  limit  on  nonprcduct  cost  increase  and 
increased  shrinkage  with  the  stipulation  that  the  May  15,  1973 
computation  and  the  current  computation  both  be  based 'on  !)"U  equivalents. 
This  would  give  a  price  somewhere  in  the  11  cent  range  for  propane 
(slightly  higher  for  other  products)  which  is  on  the  average  double  the 
i\vy  15,  1973~price.  At  least  in  t!iis  area,  after  going  through  the 
distribution  chain,  the  price  to  the  consumer  would  then  be  in  the  20 
to  30  cent  range.  Tin's  would  place  most  residential  users  in  the 
200  to  300  dollar  a  month  category  on  heating  bills.  V.'e  respectfully 
submit  that  this  is  unfair  when  compared  with  his  urban  neighbor  who 
p?.ys  J;  60  per  month. 

Discussion  of  possible  alternatives  to  tin's  problem  with  General  Counsel 
indicated  two  different  concerns  with  which  we  disagree..  They  neve 
stated  that  any  option  which  would  result  in  less  violations  would 

it  is  the  complexity  of  the  regulations  which  determine  the  length  of 
the  investigation  and  not  the  number  of  violations.  The  second  concern 
voiced  by  General  Co:,  "isel  Is  that  the  !!CL  processor  would  have  difficulty 
both  in  making  tiio  refunds  to  the  distributor  and  other  purchasers  and  in 
obtaining  refunds  from  producers.  V.'e  frankly  believe  this  process  to  be 
exceptionally  simple  and  easy  to  accomplish;  credit  memorandums  could  be 
issued  to  companies'  or  refunds  made  over  a  period  of  a  few  months  to 
purchasers  while  at  the  same  time  withholding  previous  overcharges  to 
producers  on  current  purchases.  The  producer  would  then  withheld  from 
various  royalty  owners.  The  outcry  from  the 'affected  parties  in  the 
royalty  owner-producer  area  would  doubtless  be  substantial.  However, 
we  would  rather  endure  that  than  the  constant  complaints  from  homeowners, 
retail  dealers  and  the  consuming  public  and  the  respective  congressional 
delegates. 

Whatever  the  decision  in  this  matter,  we  urge  that  it  be  made  soon  and 
everyone  in  FEA,  the  l.'GL  industry  and  the  public  will  at  least  know 
what  they  have  to  contend  with.  If  we  can  be  of  any  assistance,  please-  " 
feel  free  to  call  on  us. 


FEDERAL  ENERGY  ADMINISTRATION 

RESPONSE  TO  REQUEST  FROM 

HONORABLE  EDWARD  M.  KENNEDY 

CHAIRMAN 

SUBCOMMITTEE  ON  ADMINISTRATIVE 

PRACTICES  AND  PROCEDURES 

APRIL  23,  1975 


/  Subcommittee  note:   The  full  questions  sub- 
mitted by  Senator  Kennedy  in  his  letter  of  Ap- 
ril 23,  1975,  appear  in  the  correspondence 
part  of  this  appendix.   Some  of  the  responses 
and  enclosures  have  been  deleted  because  the 
material  appears  elsewhere,  or  contains  con- 
fidential data_relating  to  pending  exforce- 
ment  actions.  / 
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QUESTION  2 :   What  are  FEA ' s  procedures  and  guidelines  for 

initiation,  preparation,  issuance,  negotiation 
and  settlement  of  a  Consent  Agreement/Order, 
Notice  of  Probable  Violations  and  Remedial 
Order  for  each  of  FEA's  Compliance  and  Enforcement 
Programs--Ref inery  Audit  and  Review,  Propane, 
Utility  Suppliers,  Crude  Oil  Producers,  Wholesalers/ 
Resellers  and  Retailers,  and  any  other  FEA 
Compliance  and  Enforcement  programs? 

A.  Cite  the  authority  for  each  procedure 
and  guideline. 

B.  List  the  date  that  each  procedure  or 
guideline  was  adopted  or  implemented. 

C.  List  each  procedure  and  guideline  that  is 
in  writing,  and  supply  a  copy  of  each 
written  procedure  and  guideline. 

D.  Have  any  of  these  procedures  or  guidelines 
been  revised  since  implementation  or 
adoption?   If  so,  outline  the  changes, 
give  the  dates  of  implementation  and 
explain  why  the  changes  were  necessary. 

E.  Have  all  FEA  Regional  Offices  uniformly 
applied  these  procedures  and  guidelines? 
If  not,  outline  Region-by-Region 
deviations  from  these  procedures  and 
guidelines  and  state  whether  the  FEA 
National  Office  authorized  these 
deviations . 

ANSWER  2 :     With  the  exception  noted  below,  the  procedure 

for  issuance  of  the  documents  mentioned  is 

essentially  the  same  under  all  programs.   Under 

the  RARP,  Producer  and  Utilities  supplier 

investigation  programs,  NOPV's,  RO '  s  and  consent 

agreements  are  handled  in  the  same  manner  as 

other  investigations  except  that  review  and 

concurrence  are  required  by  the  National 

Office  of  Compliance  and  the  General  Counsel's 
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Office  prior  to  issuance.   For  the  Propane 
Project,  telephone  concurrence  (but  not 
necessarily  review)  is  required  prior  to 
release. 

For  all  cases,  the  initial  decision  to  issue 
is  made  by  the  investigator/auditor  in  conjunction 
with  his  or  her  Area  Manager.   The  issuance  is 
then  cleared  by  the  Regional  Director  of  Compliance 
and  Regional  Counsel.   If  the  firm  is  being 
investigated  under  one  of  the  special  projects, 
concurrence  as  described  above  is  sought  from 
the  National  Office. 

Notices  of  Probable  Violation,  Remedial  Orders, 
and  Consent  Agreements  are  signed  by  the  Regional 
Administrator  or  one  of  his  delegates. 

A.  Authority  for  the  issuance  of  NOPV's  and 
RO's  is  found  at  10  C.F.R.,  Sections 
205.190-193. 

B.  The  procedures  outlined  in  Part  205  were 
adopted  on  October  1,  1974. 


56-499  O  -  75  -  19 
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C.  Most  information  requested  was  included 
in  the  first  submission  of  May  27,  1975 
to  the  subcommittee  as  Attachment  A. 
Transmitted  herewith  are  copies  of 
additional  instructions  dated  March  11, 
1974  dealing  with  the  FEO-IRS  interface 
handling  of  remedial  orders  under  the 
refinery  audit  program  (See  Exhibit  1) . 

D.  The  basic  procedures  have  remained 
essentially  the  same  since  FEA  assumed 
the  compliance  function  from  the  IRS  in 
June  1974. 

There  currently  is  no  express  authority  in  the 
regulations  for  Consent  Agreements,  although  the 
FEA  believes  such  authority  to  be  implicit.   However, 
a  notice  of  a  proposed  rule  which  would  specifically 
provide  for  a  settlement  of  FEA  compliance  cases 
by  consent  order  was  published  in  the  Federal 
Register  on  May  14,  1975,  and  may  be  adopted  in 
the  near  future.   There  is  no  formal  written 
"authority"  for  the  internal  procedures  by  which 
FEA  consent  agreements  and  orders,  notices  of 
probable  violation  and  remedial  orders  are  prepared 
and  issued.   Such  authority  is  implicit  in  the 
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Emergency  Petroleum  Allocation  Act,  the 
Federal  Energy  Administration  Act  and  Executive 
Orders  issued  thereunder. 

E.   Some  regions  have  acknowledged  instances 
where  they  have  not  obtained  concurrence 
from  the  National  Office  prior  to  the 
issuance  of  Consent  Agreements/Orders, 
Notices  of  Probable  Violation  and 
Remedial  Orders,  under  special  programs. 
However,  corrective  actions  are  initiated 
as  the  National  Office  becomes  aware  of 
all  Consent  Agreements/Orders,  Notices  of 
Probable  Violation,  and  Remedial  Orders 
issued  by  the  Regions  through  the  various 
reporting  systems.   In  Region  VII  and  IX 
these  deviations  were  essentially  oversights. 

Region  VI  is  the  only  region  that  has 
published  procedures  for  the  handling  of 
NOPV's  and  RO ' s  that  in  essence  were  not 
reiterations  of  National  Office  policy. 
These  procedures  relate  to  the  Refinery 
Audit  Program.   (See  Exhibits  2  and  3)  and 
deal  primarily  with  the  region's  internal 
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handling  of  NOPV ' s  and  RO ' s  and  these 
procedures  do  not  deviate  from  the  requirement 
to  obtain  National  Office  concurrence  prior 
to  the  release  of  NOPV s  and  RO ' s .   The 
last  set  of  procedures  on  handling  NOPV's 
and  RO's  dated  April  8,  1975,  copy  attached, 
(Exhibit  3)  were  developed  in  conjunction 
with  personnel  of  the  National  Office. 
They  include  guidance  on  the  development 
of  the  factual  information  necessary  for 
an  NOPV  and  RO  and  provisions  for  handling 
agreements . 
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QUESTION  3:   What  are  FEA's  orocedures  and  guidelines  for  audits 
in  connection  with  the  Refinery  Audit  and  Review, 
Propane,  Utility  Suppliers,  Crude  Oil  Producers, 
Wholesaler/Reseller  and  Retailer  audit  programs, 
and  other  FEA  Compliance  and  Enforcement  programs? 

A.  Cite  the  authority  for  each  procedure  and 
guideline . 

B.  List  the  date  that  each  procedure  or  guideline 
was  adopted  or  implemented. 

C.  List  each  procedure  and  guideline  that  is  in 
writing  and  please  supply  a  copy  of  each  written 
procedure  and  guideline. 

D.  Have  any  of  these  procedures  or  guidelines 
been  revised  since  implementation'  or  adoption? 
If  so,  outline  the  changes,  give  the  dates  of 
implementation  and  explain  why  the  changes 
were  necessary. 

E.  Have  all  FEA  Regional  Offices  uniformly  applied 
these  procedures  and  guidelines?   If  not,  outline 
Region-by-Region  deviations  from  these  procedures 
and  guidelines  and  state  whether  the  FEA  National 
Office  authorized  these  deviations. 


ANSWER  3: 


The  authority  for  the  present  FEA  price  and 
allocation  program  originated  with  the 
Emergency  Petroleum  Allocation  Act  of  1973 
and  the  Economic  Stabilization  Act  of  1970. 
On  December  26,  1973,  the  Phase  IV  price 
control  program  of  the  Cost  of  Living 
Council,  covering  petroleum  products  and 
crude  oil,  was  transferred  from  the  Council 
to  the  Federal  Energy  Office,  the  predecessor 
of  FEA.   On  January  15,  1974  the  price  control 
regulations  officiallv  became  FEO  regulations. 
Authority  for  FEA's  internal  procedures  for 
audit  of  companies  subject  to  the 
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Mandatory  Allocation  and  Price  Regulations 
is  implicit  in  the  Emergency  Petroleum 
Allocation  Act,  the  Federal  Energy 
Administration  Act  and  the  Executive 
Orders  issued  thereunder. 

The  special  compliance  programs  and  the 
approximate  dates  that  procedures  and  guide- 
lines related  thereto  were  adopted  or 
implemented  are  as  follows: 

Program  Date 

Refinery  Audit  Review       Nov.  &  Dec.  1973 
Program  (RARP) 

Propane  Project  Feb.  11,  1974 

Utilities  Program  Jan.  15,  1975 

Crude  Producers  Nov.  6,  1974 

Wholesaler/Reseller  and     Since  inception 
Retailer  Programs  of  FEA  program 

The  information  requested  in  this  part 
was  included  in  the  first  submission  of 
May  27,  1975  to  the  Subcommittee  as 
attachments  B  through  F.   Enclosed  as 
exhibits  are  some  additional  guideline 
documents  related  to  the  Refinery  Audit 
and  Utilities  Programs.   Enclosed  as 
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Exhibit  1  is  guidance  for  the  Refinery 
Audit  Program  issued  March  11,  1974, 
April  10,  1974,  and  April  29,  1974.   This 
guidance  deals  primarily  with  the  interface 
between  FEO  and  IRS  on  handling  of  refiner 
audits  and  supplements  the  guidance 
previously  provided  on  attachment  C-2  of 
the  May  27  submission.   Enclosed  as  Exhibit 
2  is  guidance  on  utilities  audits  which  has 
been  issued  since  January  1975.   It 
supplements  the  instructions  contained  in 
the  utility  audit  guidelines  issued 
January  15,  1975,  and  included  in  attachment 
E  of  the  information  previously  provided. 
D.   Revisions  to  procedures  and  guidelines 

for  each  program  area  are  discussed  below: 

Refinery  Audit  Review  Program  (RARP) 
Revisions  to  the  Refinery  Audit  and  Review 
Program  guidelines  were  as  follows: 

January  1974 

March  197  4 

April  1974 

October  1974 

November  1974 

February  -  May  1975 
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The  audit  guidelines  were  revised  through 
November  1974  to  reflect  changes  in  regulations 
and  knowledge  gained  in  prior  audits  and 
analyses  of  petroleum  industry  practices. 
By  January  1975,  experience  had  shown  that 
certain  portions  of  the  program  should  be 
given  different  priorities  and  the  modular 
approach  was  formulated  in  February. 
Briefly,  the  modular  approach  is  the 
examination  order  of  priority,  with  a 
report  being  issued  at  the  completion  of 
the  audit  of  each  subject,  as  opposed  to 
an  audit  of  all  the  subject  matter  contained 
in  an  audit  program  and  the  issuance  of  one 
overall  report  covering  the  entire  examination. 
This  approach  provides  a  better  utilization 
of  resources  by  channeling  efforts  into  problem 
areas.   Audit  guidelines  are  currently 
being  revised  into  Audit  Modules  in  order 
to  better  implement  the  priority  system. 
These  new  or  revised  modules  again  reflect 
an  update  due  to  changes  in  regulations, 
the  field  experience  of  the  RARP  teams  in 
the  regions,  and  trend  analysis  in  the 
National  Office. 
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Utilities  Program 

Minor  revisions  to  the  utilities  program 
have  been  made  with  respect  to  reporting. 
No  substantial  changes  have  been  made  but 
the  entire  program  is  under  review  with 
the  intent  of  completing  investigations  of 
suppliers  of  utilities  by  December  31, 
1975.   While  the  basic  investigation 
procedures  will  remain  the  same,  significant 
changes  in  methods  for  targeting  potential 
violations  are  under  development.   This 
revised  program  is  to  be  implemented  in 
June  1975. 

Crude  Producers 

Four  updates  to  the  Project  Producer  Manual 
have  been  issued  in  response  to  developments 
which  were  not  anticipated  in  the  original 
manual . 

"rieflv  these  were: 

1.   November  15,  1974  —  Reprint  of 

certification  of  crude  petroleum  sales 
regulations  and  listing  of  State  oil 
and  gas  agencies. 
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2.  December  9,  1974  —  Description  of 
producer  accounting  methods;  guidelines 
for  compliance  remedies;  copy  and 
explanation  of  Form  FEA  P302-M-) ;  and 
list  of  participants  in  training  session. 

3.  December  29,  1974  —  Explanation  of 
the  concept  of  unitization;  elaboration 
of  the  application  of  the  "special 
release  rule,"  explanation  of  application 
of  1210.62(c)  to  crude  oil  pricing. 

4.  February  4,  1975  —  Effect  of  rollback 
agreements  on  Entitlements  Program 
calculations . 

Other  Programs 

In  February  1975  a  Compliance  and  Enforcement 
Handbook  was  prepared,  setting  forth  a 
definitive  set  of  operating  procedures  for 
FEA  auditors  and  investigators.   Copies 
were  previously  provided  in  attachment  B 
of  the  May  27  submission.   These  procedures 
and  guidelines  for  the  conduct  of  routine 
investigations  that  are  not  part  of  special 
National  Office-directed  compliance 
programs  reflect  the  general  shift  in 
compliance  strategy  away  from  the  retail 
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sector  to  producers,  refiners  and 
wholesalers,  as  encompassed  in  the  Compliance 
and  Enforcement  Action  Plan  approved  by 
Administrator  Frank  Zarb  in  February  1975. 

When  a  program  is  initiated,  problems  of 
audit  approach  and  coverage  that  develop 
are  resolved  by  the  Regional  Coordinators 
working  directly  with  the  National  Office 
Coordinator.   After  the  program  has  been 
functioning  and  the  procedures  are  clarified, 
no  deviations  are  allowed  unless  they  are 
cleared  through  the  National  Office 
Coordinator.   As  with  all  audit  and 
investigative  procedures,  individual 
auditors  are  expected  to  exercise  individual 
judgment  and  adapt  to  specific  factual 
situations . 

Region  VI  has  published  some  guidance  dated 
April  8,  1975  (included  as  Exhibit  3  to 
Question  2)  that  deals  with  how  auditors 
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should  proceed  in  developing  the  factual 
information  necessary  to  support  NOPV ' s 
and  RO's.   For  the  most  part,  these 
instructions  are  concerned  with  the 
use  of  discussion  and  written  inquiries 
as  audit  techniques  in  the  resolution 
of  factual  problems  connected  with 
audits  of  refineries.   This  guidance 
was  developed  in  conjunction  with 
personnel  from  the  National  Office. 
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QUESTION  4A:   Who  determines  whether  a  violation  of  FEA 

Regulations  was  intentional  or  unintentional, 

what  criteria  and  procedures  are  used  in  making 
that  determination,  when  were  these  procedures 
and  criteria  adopted  and  implemented,  and  are 
these  criteria  and  procedures  applied  uniformly 
by  all  FEA  Regional  Offices?   Please  supply 
supporting  documentation. 

ANSWER  4A:     A  determination  as  to  whether  a  violation  of 

FEA  regulations  was  willful  must  be  made 

separately  for  each  case  and  must  be  based  on 

an  analysis  of  all  the  facts  and  circumstances 

involved  in  the  particular  case.   This  legal 

standard  of  willfulness  in  FEA  and  Economic 

Stabilization  cases  is  whether  the  person  under 

investigation,  "having  a  free  will  or  choice, 

either  intentionally  disregards  the  statute 

or  is  plainly  indifferent  to  its  requirements." 

United  States  vs.  Futura,  Inc.  339  F   Supp . 

162,  168  (N.D.  Fla.  1972)  . 

Among  the  factors  that  are  considered  are: 

(1)  the  company's  general  familiarity 
with  the  FEA  regulations; 

(2)  the  complexity  of  the  regulation 
involved  and  the  company's  prior 
experience  with  its  application: 

(3)  whether  company  records  reflect  actual 
consideration  of  the  applicability  of 
the  regulation  to  the  particular 
practice  being  challenged; 
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(4)  whether  the  company  sought  legal  or 
accounting  advice  prior  to  taking  the 
challenged  action; 

(5)  whether  the  company  sought  a  ruling 
from  FEA  regarding  the  conduct  under 
attack; 

(6)  whether  previous  FEA  enforcement  actions 
concerning  the  same  or  similar  actions 
were  known  to  the  company  or  were  likely 
to  be  known  because  of  media  coverage- 

(7)  whether  the  company  attempted  to  conceal 
the  practice  by  manipulation  of  records 
or  alteration  in  customary  business 
practices . 

The  determination  of  whether  a  particular 
violation  was  willful  is  made  initially  by  the 
regional  or  national  compliance  office  responsible 
for  the  investigation,  sometimes  with  the 
assistance  of  Regional  Counsel.   A  final 
determination  of  whether  the  evidence  of  willful- 
ness is  sufficient  to  warrant  referral  to  the 
Department  of  Justice  for  criminal  prosecution 
is  made  by  the  General  Counsel's  Office.   There 
are  no  documents  as  such  describing  the  above- 
mentioned  procedures,  but  these  matters  have  been 
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discussed  frequently  at  conferences  of 
Regional  Directors  of  Compliance  and  at 
meetings  of  Regional  Counsel.   It  is  believed 
that  these  procedures  are,  in  general,  uniformly 
applied  by  all  FEA  units  responsible  for 
enforcement. 
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QUESTION  5:   Who  determines  whether  to  seek  a  Consent  Agreement/ 
Order,  issue  a  Notice  of  Probable  Violation  or 
issue  a  Remedial  Order,  what  criteria  and  procedures 
are  used  in  making  these  determinations,  when  were 
these  procedures  and  criteria  adopted  and  implemented, 
and  are  these  criteria  and  procedures  applied  uni- 
formly by  all  FEA  Regional  Offices?   Please  supply 
supporting  documentation . 


ANSWER  5 :     Normally   the  FEA  office  responsible  for  conducting 
a  particular  investigation  makes  a  preliminary 
determination  as  to  whether  a  violation  of  FEA 
regulations  has  occurred.   If  it  is  believed 
after  a  significant  stage  of  the  investigation 
that  a  violation  has  occurred,  the  general 
practice  is  to  convey  that  belief  to  the  company 
under  investigation.   If  the  company  accepts 
the  investigating  office's  position  and  agrees 
to  appropriate  remedial  action,  a  Consent 
Agreement  is  prepared  for  execution  by  the  parties. 
Where  the  company  does  not  accept  the  FEA ' s  initial 
determination,  the  FEA  office  responsible  for  the 
case  prepares  a  Notice  of  Probable  Violation  (NOPV) 
for  issuance  against  the  company.   Occasionally, 
some  Regional  Offices  have  utilized  NOPV's  essen- 
tially as  information  gathering  devices.   While 
this  practice  was  apparently  not  commonplace,  a 
specific  directive  was  issued  to  the  Regional 
Offices  on  April  30,  1975  precluding  the  use  of  an 
NOPV  until  a  "significant  stage  of  a  factual 
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investigation  had  been  completed  ..."  (See  Exhibit) 

The  NCPV  is  usually  reviewed  and  concurred 
in  by  FEA  counsel  and  the  document  itself  is  signed 
by  the  Regional  Administrator,  or  one  of  his 
delegates  or,  in  cases  handled  exclusively  from 
the  National  Office,  by  the  Assistant  Administrator 
for  Regulatory  Programs  or  one  of  his  delegates. 
The  level  at  which  clearance  for  a  Gonsent 
Agreement  or  NOPV  is  required  in  particular  cases 
is  outlined  above  in  answer  to  question  2. 

The  NOPV  informs  the  company  of  the  regulatory 
violations  it  is  alleged  to  have  committed  and 
of  its  right  to  file  a  written  response  to  the 
charges  within  ten  days.   If  a  company  elects  to 
settle  on  FEA ' s  terms  following  issuance  of 
the  NOPV,  a  Consent  Agreement  is  drawn  up  and 
executed  by  the  parties.   If  the  company 
contests  the  FEA'S  NOPV  and  the  office  which  issued 
the  NOPV  remains  of  the  view,  after  reviewing  the 
company's  response  and  considering  other  asserted 
defenses,  that  a  violation  did  occur,  it  prepares 
a  Remedial  Order  (RO) .   The  RO  is  issued  by  the 
Regional  Administrator  or  one  of  his  delegates 
or  by  the  Assistant  Administrator  for  Regulatory 
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Programs  after  being  submitted  to  the  same 
review  procedures  as  the  NOPV  received. 

In  certain  rare  instances,  FEA  may  issue  a 
Remedial  Order  for  Immediate  Compliance  without 
going  through  the  NOPV  procedures .   Such  an 
order  may  be  issued  where  FEA  believes  that 
irreparable  harm  will  ocaur  unless  the 
violation  is  remedied  immediately  and  that  the 
public  interest  requires  avoidance  of  the  delay 
that  would  be  occasioned  by  following  the  normal 
NOPV  procedure . 

The  criteria  for  the  issuance  of  NOPV ' s ,  RO's  and 
Consent  Agreements  are  set  forth  in  Sections 
205.190-196  of  the  FEA  Requlations.   These  criteria 
are  consistently  applied  by  all  FEA  Regional 
Offices,  although  there  are  some  slight  variations 
among  regions  in  procedures  by  which  these  actions 
are  taken . 
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QUESTION  6 :   Who  determines  the  nature  and  amount  of  over- 
charges to  be  refunded  for  a  violation  of  FEA 
Regulations,  and  the  form  such  a  refund  should 
take  (e.g.,  a  direct  refund,  a  price  rollback, 
a  reduction  in  company  "banked"  costs,  or 
other)  what  criteria  and  procedures  are  used 
in  making  that  determination,  when  were  there 
procedures  and  criteria  adopted  and  implemented 
and  are  these  criteria  and  procedures  applied 
uniformly  by  all  FEA  Regional  Offices?   Please 
supply  supporting  documentation. 

ANSWER  6 :     The  FEA  Office  responsible  for  taking  final 

enforcement  action  determines  the  nature  and  the 
amount  of  overcharges  for  a  violation  of  FEA 
regulations.   In  pricing  cases,  that  office 
also  determines  whether  the  violation  merely 
involved  an  improper  calculation  of  costs,  prices 
or  unrecouped  costs,  or  whether  the  violation 
involved  actual  charges  to  customers  in  excess 
of  maximum  lawful  levels.   In  addition,  in  cer- 
tain cases  that  office  also  determines  the  appro- 
priateness of  the  class  of  purchaser  to  which 
a  particular  customer  was  assigned  or  whether 
there  have  been  changes  in  customary  business 
practices  in  violation  of  FEA  regulations. 
In  instances  where  cost  calculations  were 
improper  but  did  not  result  in  actual  overcharges 
to  customers,  FEA  policy  is  to  require  as  the 
appropriate  remedy  the  recalculation  of  increased 
costs  available  for  pass-through  to  customers 
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on  the  basis  of  a  correct  application  of  the 
regulations.   Similarly,  where  treatment  of  a 
particular  customer  was  unlawful  but  has  not 
yet  resulted  in  financial  harm  to  that  customer, 
FEA  policy  is  to  order  the  elimination  of  the 
unlawful  practice  prospectively  so  that  no 
financial  harm  will  result. 

However,  where  the  violation  has  already  resulted 
in  an  actual  overcharge,  it  is  FEA  policy  in 
all  such  cases  to  order  restitution  of  the  amount 
of  the  overcharge  to  the  injured  parties.   In 
instances  where  the  injured  customers  are  identi- 
fiable, restitution  is  required  to  be  in  the  form 
of  refunds  or  credit  advices.   Where  the  injured 
customers  cannot  be  identified  (e.g.,  customers 
of  retail  gasoline  stations) ,  the  violator  is 
generally  ordered  to  reduce  its  future  prices 
by  an  amount  and  for  a  period  of  time  that  will, 
in  the  aggregate,  equal  the  amount  of  the  violation. 
The  general  policy  has  been  in  existence  since  the 
inception  of  the  program.   Specific  policies  were 
set  forth  in  Rulings  1974-26  and  1975-2  and  in 
guidelines  issued  to  the  Regional  Administrators 
implementing  Ruling  1975-2.   They  have  also  been 
described  in  detail  in  numerous  meetings,  confer- 
ences, and  conversations  with  Regional  Directors 
of  Compliance.   It  is  believed  that  these  policies 
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are  consistently  applied  by  all  FEA  Regions. 
It  should  be  noted  that  certain  types  of  viola- 
tions pose  difficult  remedy  problems,  such  as 
where  the  customers  that  were  overcharged  are 
not  identifiable  and  a  rollback  might  not  yield 
a  lower  price  than  would  prevail  in  that  market 
in  any  event.   In  such  instances,  remedies 
must  be  tailored  to  the  unique  factual  circum- 
stances.  In  some  instances  where   restitution  is 
impossible  pre-imposition  of  severe  civil  pen- 
alties is  the  most  meaningful  enforcement  tool. 
Procedures  involving  civil  penalties  are  described 
in  response  to  Questions  7,  8,  and  9. 
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QUESTION  7 :   Who  determines  whether  to  seek  a  civil  penalty 
or  a  criminal  penalty  for  a  violation  of  FEA 
Regulations,  what  criteria  and  procedures  are 
used  in  making  that  determination,  when  were 
these  procedures  and  criteria  adopted  and 
implemented,  and  are  these  criteria  and  procedures 
applied  uniformly  by  all  FEA  Regional  Offices? 
Please  supply  supporting  documentation. 

ANSWER  7 :     FEA  does  not  have  statutory  authority  to 

impose  either  criminal  or  civil  penalties  for 

violation  of  its  regulations  or  orders 

issued  pursuant  thereto.   Such  penalties  can 

be  imposed  only  by  a  United  States  District 

Court  in  a  case  brought  by  the  Department  of 

Justice . 


FEA's  role  is  limited  to  referring  such  cases 
to  the  Department  of  Justice  and  to  compromising 
penalties  as  described  in  the  answer  to 
Question  8.   The  determination  as  to  whether 
to  seek  penalties  is,  therefore,  a  joint 
responsibility  of  FEA  and  the  Department  of 
Justice.   A  procedure  has  been  developed  with 
the  Department  whereby  all  penalty  referral 
cases  are  routed  through  FEA's  Office  of  General 
Counsel,  which  reviews  them  for  sufficiency  of 
evidence  and  proper  interpretation  of  FEA 
regulations.   This  procedure,  with  respect  to 
criminal  referrals,  is  referred  to  in  FEA's 
Compliance  and  Enforcement  Manual  (see  Exhibit) 
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distributed  to  all  regional  compliance  units 
on  June  26,  1974  and  is  generally  followed  by 
all  FEA  regions.   This  procedure  has  also 
been  the  subject  of  considerable  discussion 
at  periodic  meetings  with  Regional  Counsel  and 
at  conferences  with  Regional  Directors  of 
Compliance . 

Criminal  penalty  cases  are  referred  to  the 
Department  of  Justice  in  all  cases  where  there 
is  significant  evidence  that  a  violation  of  FEA 
regulations  has  occurred  and  the  violation  was 
willful.   There  are  no  express  statutory 
or  regulatory  criteria  for  civil  penalty  cases, 
and  FEA's  policy  with  regard  thereto  is  still 
being  developed.   As  a  general  rule,  civil 
penalty  cases  are  referred  to  the  Department 
of  Justice  where  there  is  insufficient  evidence 
or  willfulness  but  more  than  an  innocent 
misunderstanding  of  the  regulations  and  efforts 
at  a  compromise  of  civil  penalties  have  been 
unsuccessful.   In  the  absence  of  a  comprehensive 
policy  on  this  subject,  there  is  and  probably 
will  continue  to  be  some  variation  among  FEA's 
regional  offices  in  forwarding  to  the  General 
Counsel's  office  potential  referrals  of  civil 
penalty  cases  to  the  Department  of  Justice. 
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QUESTION  8:   Who  determines  whether  to  seek  a  compromise  on 
civil  penalty  in  the  settlement  of  a  violation 
of  FEA  Regulations,  what  criteria  and  procedures 
are  used  in  making  that  determination,  when  were 
these  procedures  and  criteria  adopted  and 
implemented,  and  are  these  criteria  and  procedures 
applied  uniformly  by  all  FEA  Regional  Offices? 
Please  supply  supporting  documentation. 

ANSWER  8 :     Although  FEA  cannot  impose  civil  penalties, 

it  may  agree  to  compromise  and  collect  such 

penalties  in  lieu  of  referral  of  the  case  to 

the  Department  of  Justice,  (Section  205.202(c) 

(2)  of  the  FEA  Regulations) .   The  decision  as  to 

whether  to  seek  such  compromise  is  normally 

made  by  the  FEA  office  responsible  for 

the  final  determination  that  a  violation 

occurred,  which  is  usually  the  FEA  Regional 

Office.   Where  the  case  is  part  of  one  of  the 

national  enforcement  projects,  the  concurrence 

of  the  national  compliance  office  is  generally 

obtained . 

The  criteria  used  in  determining  whether  to  seek 
a  compromise  of  civil  penalties  include: 

(1)  the  magnitude  of  violation; 

(2)  the  extent  to  which  the  company  attempted 
to  ascertain  its  obligations  under  the 
regulations ; 


301 


-2- 

(3)  the  extent  of  financial  harm  to  the  public 
resulting  from  the  violation; 

(4)  the  extent  to  which  the  company 
cooperated  in  the  investigation; 

(5)  the  extent  to  which  the  company  benefitted 
financially  from  the  violation; 

(6)  the  effectiveness  of  other  remedial 

action  ordered  as  a  result  of  the  violation; 

(7)  the  need  for  strong  deterrence  due  to 
•widespread  violations  of  a  particular 
regulation; 

(8)  the  degree  to  which  FEA  believes  that  a 
civil  penalty  suit  would  be  successful 
if  instituted  by  the  Department  of 
Justice. 

FEA's  policy  regarding  compromise  of  penalties 
is  still  being  developed.   Therefore,  comprehensive 
directives  have  not  been  issued.   However,  guidance 
has  been  given  to  the  regions  in  a  memorandum  from 
the  General  Counsel's  Office,  issued  August  15, 
1974,  which  contained  a  Model  Civil  Penalty 
Solicitation  Letter  (see  Exhibit  1) .   Also,  this 
has  been  the  subject  of  considerable  discussion 
at  periodic  meetings  with  Regional  Counsel  and 
at  conferences  with  Regional  Directors  of 
Compliance. 
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As  a  comprehensive  policy  does  not  currently 
exist,  there  is  some  variation  in  the  way 
FEA  regions  exercise  their  discretion  with 
respect  to  seeking  compromises  of  civil 
penalties . 
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QUESTION  9 


ANSWER  9 


Who  determines  the  dollar  amount  in  a  compromise 
on  civil  penalty,  what  criteria  and  procedures 
are  used  in  making  that  determination,  when  were 
these  procedures  and  criteria  adopted  and  imple- 
mented, and  are  these  criteria  and  procedures 
applied  uniformly  by  all  FEA  Regional  Offices? 
Please  supply  supporting  documentation. 

The  decision  as  to  the  proper  amount  to  accept 
as  a  compromise  of  civil  penalties  is  generally 
made  by  the  same  FEA  office  responsible  for  de- 
termining whether  to  compromise  penalties. 


The  criteria  utilized  in  determining  the  amount 
of  penalty  that  is  acceptable  include 

the  criteria  set  forth  in  response  to 

Question  8,  above.    In  addition,  an  assessment 

must  be  made  of  the  amount  of  penalty  that 

a  court  would  likely  impose  if  a  civil  penalty 

suit  were  instituted  by  the  Department  of 

Justice.   Consideration  must  also  be  given 

to  the  effect  on  the  overall   enforcement  program 

of  the  time  and  expense  that  would  be  incurred 

by  resort  to  court  action. 


FEA's  policy  regarding  penalties  is  still  being 
developed  and  no  comprehensive  directives  have 
been  issued.   Accordingly,  there  are  some 
variations  in  calculating  the  dollar  amount  of 
penalties  to  be  obtained. 
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QUESTION  10 :  Who  determines  which  companies  are  to  be  audited 
in  each  of  FEA's  Compliance  and  Enforcement 
programs,  when  were  these  procedures  and  criteria 
adopted  and  implemented,  what  criteria  and 
procedures  are  used  in  making  these  determinations 
within  each  of  the  programs,  and  are  these 
criteria  and  procedures  applied  uniformly  by 
all  FEA  Regional  Offices?   Please  supply 
supporting  documentation . 

ANSWER  10 ;    The  determination  of  which  companies  are  to  be 

audited  varies  among  the  different  types  of 

Compliance  programs  conducted  by  FEA.   For 

programs  initiated  by  the  National  Office 

(Refinery  Audit,  Propane  Project,  Utility 

Suppliers,  and  Crude  Producers)  the  selection 

of  companies  is  generally  made  by  the  program 

manager  under  criteria  approved  by  the 

Associate  Assistant  Administrator  for  Compliance. 

For  the  other  programs,  mostly  resellers  and 

retailers,  the  selection  is  made  by  the  Regional 

Offices.   The  criteria  for  each  program  are 

discussed  below. 

A.   Refinery  Audit 

For  the  Refinery  Audit  and  Review  Program,  the 

National  Office  selected  the  30  largest  refiners 

for  continuous  audit  coverage.   These  30  refiners 

produce  about  85  percent  of  the  petroleum 

products  refined.   In  addition,  Regions  conduct 

audits  of  small  refiners.   Generally,  the  criteria 

used  for  the  selection  of  these  small  refiners 

for  audit  are  production  capacity  and  the  number 

and  type  of  complaints  received. 
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B.   Propane  Project 

A  comprehensive  investigation  of  propane  marketing 
practices  was  initiated  in  December  of  1973 
because : 

(a)  When  FEO  assumed  responsibility  for 
propane  pricing  in  late  December,  1973, 
the  retail  price  of  propane  had  risen 
to  unacceptable  levels. 

(b)  The  costs  being  allocated  to  propane 
by  the  major  oil  companies  did  not 
explain  the  retail  prices  being  reported. 

(c)  The  pricing  violations  discovered  by 
routine  audits  at  the  wholesale/retail 
level  also  did  not  explain  such  retail 
prices. 

Analysis  of  the  propane  market  coupled  with 
limitations  on  available  manpower  led  to  the 
establishment  of  an  investigative  plan  which, 
although  time  consuming,  provided  a  logical  system 
to  identify  firms  and  individuals  involved  in 
suspect  transactions. 
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The  plan  developed  included: 

(a)  Identifying  the  source  of  propane 
purchased  by  the  major  oil  companies. 

(b)  Identifying  those  who  gained  title  to, 
and  transferred  title  to,  propane  while 
it  remained  in  underground  storage 
facilities. 

(c)  Conducting  investigations  at  each  firm 
identified  as  having  gained  title  to 
determine  (1)  their  purchases  and 
sales  to  non-historic  customers,  (2)  the 
ownership  of  the  firm,  (3)  the  corporate 
or  personal  relationship  with  other 
firms  from  which  propane  was  purchased 
or  sold,  and  (4)  their  compliance  with 
FEA  pricing  regulations. 

(d)  Initiating  investigations  at  the  additional 
firms  identified  through  audits  conducted. 

(e)  Correlating  at  the  national  level  all 
information  developed  so  that  the 
General  Counsel  might  refer  cases  to 

the  Department  of  Justice  where  appropriate. 
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C.   Utilities  Investigation 
In  mid-1974,  FEA  Region  IV,  headquartered 
in  Atlanta,  received  and  began  to  investigate 
complaints  regarding  high  prices  charged  by 
companies  supplying  fuel  oil  to  public  utilities 
in  the  Southeast.   In  one  case,  the  FEA,  the 
Customs  Service  and  Florida  state  law  enforcement 
officials  executed  a  search  warrant  for  the 
business  records  of  a  firm  supplying  fuel  tc 
the  Jacksonville  Electric  Authority  and  a  grand 
jury  investigation  commenced.   That  initial  case 
and  the  increasing  public  outcry  concerning 
"fuel  adjustments"  being  charged  by  electric 
utilities  led  to  further  investigation  of  prices 
being  charged  utilities  by  suppliers  of  petroleum 
products.   Preliminary  investigations  by  Region 
IV  and  Region  VI  (Dallas)  disclosed  potential 
violations  of  FEA  pricing  and  allocation  regula- 
tions by  firms  supplying  several  public  utilities 
in  the  South.   As  a  result  of  these  discoveries, 
FEA  announced  a  nationwide  inquiry  directed  at 
suppliers  to  electric  utilities. 
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Each  region  was  directed  to  select  at  least  two 

utilities  in  its  geographic  area  and  to  audit 

the  complete  fuel  oil  supply  chain  of  each. 

They  were  originally  directed  to  commence  the 

audits  for  at  least  two  utilities  by  January  15, 

1975  and  complete  them  by  March  15,  1975. 

As  the  complexity  of  the  supply  chains  became 

apparent  the  60-day  completion  target  was  abandoned. 

We  are  now  developing  a  plan  to  audit  the 

suppliers  of  all  utilities  by  the  end  of  the 

calendar  year. 

D.   Crude  Producers 

The  investigations  and  audits  of  crude  oil 

producers  center  principally  upon  the  improper 

classification  of  "old"  oil,  which  is  subject 

to  price  controls,  as  "new",  "released"  or 

"stripper-well"  oil,  which  are  not  subject  to 

price  controls.   The  investigation  concentrates 

principally  on  independent  producers,  since 

the  crude  oil  production  of  the  major  integrated 

oil  companies  is  audited  under  the  Refinery 

Audit  Program. 

In  October  1974,  FEA  analyzed  computer  data 

derived  from  the  Cost  of  Living  Council's 

Petroleum  Industry  Monthly  Report  (Form  CLC-90) 


309 


-6- 


and  found  that  some  companies  were  reporting 
significantly  increased  amounts  of  new  oil. 
Based  on  this  analysis,  a  list  was  prepared 
of  all  independent  crude  oil  producers 
reporting  25%  or  more  of  their  total  production 
as  new  oil.   From  this  list  an  initial  125 
independent  crude  oil  producers  were  selected, 
on  the  basis  of  geographic  distribution  and  the 
availability  of  regional  manpower  resources, 
for  the  initial  round  of  audits.   This  first 
round  was  intended,  among  other  things,  to 
determine  how  widespread  violations  were.   In 
addition  to  the  National  Office  directed  effort, 
certain  regions  have  initiated  audits  of  other 
crude  producers  using  locally  developed 
critiera.for  selection  of  companies. 
E.   Other  Programs 

The  National  and  Regional  Offices  of  Compliance 
are  involved  in  a  number  of  compliance  activities 
not  considered  part  of  the  special  programs. 
FEA's  ten  regional  offices  routinely  conduct 
pricing  and  allocation  investigations 
of  wholesaler/resellers,  retailers,  producers 
and  propane  dealers.   Originally,  IRS  was  swamped 
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with  complaints  about  alleged  price  increases 
in  the  retail  sector.   By  the  end  of  March 
1974  IRS  had  received  128,000  complaints,  90% 
of  which  related  to  retail  gasoline  stations. 

During  these  first  six  months  and  for  some  time 

thereafter,  there  were  not  published  standard 

compliance  procedures.   The  investigators  were 

operating  in  a  crisis  environment  with  locally 

established  procedures  and  some  national 

guidleines.   The  bulk  of  the  workload  was  in 

response  to  the  complaints  received  in  the 

early  stages  of  the  program.  However,  in  addition 

to  complaints,  some  sweeps  of  certain  geographic 

areas  and  random  checks  were  made.   Few  systematized 

targeting  procedures  were  in  effect. 

When  FEA  assumed  total  control  of  the  compliance 

and  enforcement  program,  the  National  Office 

conducted  a  major  reassessment  of  the  program 

priorities  and  developed  a  new  compliance 

strategy. 

This  new  strategy  resulted  in  a  shift  of 

emphasis  from  the  retail  sector  to  producers, 

refiners  and  wholesalers.   Because  of  this  shift, 

Compliance  now  has  a  smaller  number  of  cases 

than  in  the  early  days  of  the  program.   However, 

the  cases  are  far  more  complex  and,  accordingly, 
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take  longer  to  complete  than  before.   FEA's 
new  posture  of  initiating  target  selection 
rather  than  responding  to  complaint  has 
resulted  in  part  because  the  number  of  complaints 
from  the  general  public  has  declined.   Although 
complaints  and  patterns  of  complaints  are  still 
one  of  the  criteria  used  in  selection  of  targets 
by  the  field,  other  information,  such  as 
sales  volume,  data  analysis,  GAO  and 
Congressional  recommendations,  media  interest, 
and  staff  availability,  also  influence  target 
selection. 

In  addition,  FEA  is  also  moving  into  the  area 
of  computerized  compliance  targeting  and 
is  pilot  testing  a  sampling  system  for 
targeting  wholesalers  and  retailers. 
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QUESTION  11:   What  are  FEA's  procedures  and  guidelines  for 

handling  complaints  from  the  public,  when  were 
these  procedures  and  criteria  adopted  and  imple- 
mented, and  are  these  procedures  and  guidelines 
uniformly  applied  by  all  FEA  Regional  Offices? 

A.  poes  FEA  inform  individuals  of 
action  taken  and  the  results  of 
their  complaints? 

B.  Are  these  procedures  and  guidelines 
in  writing?   If  so,  please  supply 

a  copy. 

ANSWER  11:     Each  written  complaint  received  from  the 
public  is  evaluated  to  determine  whether 
the  FEA  regulations  apply  at  all  to  the 
factual  situation  alleged,  whether  the 
issues  might  appropriately  be  resolved 
by  an  informal  conference  between  the 
parties,  or  whether  further  factual 
investigation  is  necessary.   Investigations 
commenced  as  a  result  of  a  complaint 
are  handled  in  the  usual  manner.   The 
procedures  applicable  to  written  complaints 
by  members  of  the  public  are  contained  in 
10  C.F.R.  §205.  180-185. 


The  procedural  rules  on  complaints  do  not 
specifically  provide  that  the  FEA  will 
inform  the  complainant  of  action  taken  on 
his  complaint.   However,  the  complainant  is 
often  informed  on  an  ad  hoc  basis  of  the 
progress  of  his  case  except  when  its  dis- 
closure might  prejudice  an  ongoing  inves- 
tigation. 
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Moreover,  as  a  result  of  a  recent  internal 
review  of  one  region,  the  National  Office 
has  decided  that  a  uniform  policy  is  needed. 
A  proposed  policy  currently  being  reviewed 
would  require  that  all  written  complaints 
be  answered  in  writing  and  that  results 
of  investigations  initiated  by  complaints 
from  the  public  be  furnished  to  the 
complainant. 
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Question  12.    What  are  FEA's  National  Office  procedures  and  guidelines 
for  communication  between  National  Office  personnel  and 
Regional  Office  personnel  on  the  direction  and  coordination 
of  programs,  dissemination  and  retrieval  of  program  information, 
inquiries  on  programs,  and  program  assignments  in  connection 
with-each  of  FEA's  Compliance  and  Enforcement  programs?  Please 
supply  documentation. 

Answer  12.     National  Office  guidance  and  unique  coordination  instructions 

for  Nationally  directed  programs  are  provided  in  the  program 

material  furnished  the  regional  offices.  The  basic 

guidance  for  the  structure  of  communication  channels  is 

provided  in  the  draft  FEA  Manual  issued  June  26,  1974, 

previously  supplied  in  section  K  of  the  May  27  submission. 

These  instructions  provide  the  framework  for  a  two  way  avenue 

of  communication  for  reports,  dissemination  and  retrieval 

of  information,  inquiries,  assignments,  and  also  as  a  tool  to 

obtain  consistency  between  regions  on  like  issues. 

In  addition,  the  framework  provides  a  method  of  alerting  the 

regions  to  problems  whi'ch  arise  that  may  have  a  broad  impact. 

The  procedures  and  guidelines  peculiar  to  a  specific  program 

are  implemented  with  the  program  guidance.   (Documents  were 

previously  provided  in  attachments  B  through  G  and  K  of  the 

May  27  submission). 

In  an  organization  as  geographically  dispersed  and  with 

as  dynamic  a  program  as  FEA's,  some  communication  problems 

do  arise.  Attached  are  copies  of  documents  that  have  recognized 

and  addressed  these  problems.  (See  exhibits  1-6.)  Efforts  to 

identify  and  correct  communication  problems  are  an  on-going 

process  and  as  voids  or  roadblocks  are  identified  they 

are  remedied.  Field  seminars  and  task  force  meetings  are  held 
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in  regional  and  national  offices  to  review  audit  and 
investigation  procedures,  to  improve  our  understanding 
of  the  industry  and  increase  our  practical  experience 
on  a  nationwide  basis. 
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EXHIBIT  3 


Associate  Assistant  Administrator 
Compliance  and  Enforcement 

Case  Management 


All  Regional  Directors 
Compliance  and  Enforcement 


The  following  guidance  is  meant  to  clarify  CiS  policy  regarding 
case  management  and  disposition  of  EO's  and  ii0?v"'3. 

1.  Case  control  and  management  will  remain  with  the 
Director  for  C&3  through  resolution  of  the  violation 
or  until  such  time  a3  the  case  is  referred  to  Regional 
Counsel  for  litigation.   Coordination  with  Regional 
Counsel,  hoi«rever,  will  be  accomplished  a3  necessary 
to  clarify  point3  of  law,  obtain  advice  on  legal 
procedures,  or  secure  interpretations.   In  an  effort 

to  obtain  presanction  compliance,  C&3  '.-rill  attempt  to 
negotiate  a  compliance  agreement  with  the  alleged 
violator  orior  to  considering  issuance  of  an  I^0?7  or 
RO. 

2.  If  voluntary  compliance  cannot  be  achieved,  the  Regional 
Director  for  &i3  or  his  delegate  should  consider  the 
issuance  of  an  NOP?  as  a  compliance  inducement. 

Should  the  alleged  violator  then  agree  to  comply  and  execute 
a  compliance  agreement,  C&3  should  prepare  a  follow-up  procedure 
and  close  the  case  without  prejudice,   if  an  !JQ?7  fails  to 
achieve  comoliance  and  the  Regional  Director  for  C33  feels  that 
a  Remedial  Order  i3  necessary,  he  will  obtain  a  legal  opinion 
based  unon  the  Regional  Counsel's  review  of  the  case,  and  if 
appropriate. proceed  with  the  issuance  of  an  RO.   Should  the 
firm  fail  to"  obey  the  P.O.  the  Regional  Director  for  C&3  should 
refer  the  case  to  Regional  Counsel  with  a  recommendation  for 
possible  litigation. 

The  nrimarv  objective  of  the  Ci3_program  i3  to  obtain  a  high 
level  of  voluntary  compliance,  m  the  majority  of  violation 
cases  compliance  can  be  achieved  through  discussions  between 
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the  Investigator  and  the  subject  in  which  lav/a  arid  regulations 
are  explained  and  the  possible  sanctions  are  outlined.  Only 
if  such  contacts  fail  to  resolve  the  violation  should  issuance 
or  a  fomal  notice  or  order  be  considered.  ."Moreover,  it  is 
not  necessary  to  follow  every  110  ?7  with  an  EQ.   If  at  any  point 
in  the  investigation  an  ecuitabla  settlement  is  achieved,  C23 
should  consider  closing  the  case  with  a  conpiiance  agreeaeut. 


Avrcra  Landesxaan 


J3etz/car/9/l9/74 

cc :   Sub  j/Chron/HPC/JBeta 
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QUESTION  13;      What  are  each  of  the  Regional  Office's  procedures 
and  guidelines  (either  verbal  or  written)  for 
communication  between  Regional  Office  personnel 
and  National  Office  personnel  on  the  direction  and 
coordination  of  programs,  dissemination  and  re- 
trieval of  program  information,  inquiries  on 
programs,  and  program  assignments  in  connection 
with  each  of  FEA's  Compliance  and  Enforcement 
programs?   Please  supply  supporting  documentation. 

A.  When  were  these  procedures  and  guidelines 
implemented? 

B.  Do  these  procedures  and  guidelines  adopted 
by  each  of  the  Regional  Offices  differ  from 
those  adopted  or  implemented  by  the  National 
Office?   If  so,  outline  these  differences 

on  a  Region-by-Region  basis  and  explain  why 
each  of  these  differences  exists. 

ANSWER  13;        Within  the  general  framework  of  National  Office 

guidelines  the  Regional  Offices  designate  a  coor- 
dinator for  each  nationally  directed  program  who 
communicates  with  the  national  program  coordinator 
orally  and  in  writing.   Activity  reports,  program 
narratives,  regional  memorandums,  time  reports 
and  informational  data  are  submitted  as  requested 
or  necessary.   A  regional  coordinator  may  be 
assigned  one  or  more  programs  depending  upon  their 
size  and  regional  involvement.   The  regional  coor- 
dinators are  expected  to  be  the  prime  vehicle  of 
keeping  the  supervisors  and  the  Regional  Admin- 
istrators currently  advised  of  program  progress. 
Also,  for  some  programs  feedback  reports  are  pro- 
vided by  the  National  Office. 


Some  on-going  programs  can  develop  problems  that 
involve  communications.   Certainly  communications 
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were  a  fa.ctor  in  the  uncertainty  surrounding  the 
use  of  NOPV's  and  RO's  in  refinery  audit  compliance 
cases  in  Region  VI  that  is  discussed  in  more  detail 
in  the  answer  to  question  2. 

To  assure  that  all  interested  personnel  are  provided 
the  information  they  need  to  perform  their  duties, 
the  flow  of  some  information  between  the  Regions 
and  the  National  Office  may  have  to  be  monitored. 
For  this  reason  some  regiors  require  that  National 
Office  personnel  contact  with  first  line  investi- 
gators be  cleared  through  the  Regional  Compliance 
and  Enforcement  Office.   Region  VI  has  issued  a 
written  procedure  covering  this  and  a  copy  is 
enclosed  (Exhibit  1) .   This  written  procedure  was 
adopted  January  17,  1975. 
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EXHIBIT    1 


t> 


V 


17 

CARa-HECIOJJ  VI  COMHWilCATlDN  PROCEDURES  ' 


Pursuant  to  the  attached  CARD  and  Region  VI  memorandums  the  following 
coprrrjnication  procedures  were  established  by  CARD  and  Region  VI 
Compliance  and  Enforcement  and  .tic  in  effect; 

3)  CARD-inittated  contact  with  Region  VI  audit  personnel 
will  first  be  cleared  through  the  Regional  C\7.  Office 
and  the  appropriate  Area  Manager  when 

.a)   data  gathering  is  involved, 

b)  a  proposed  change  to  existing  audit  priorities 
is  involved,  and 

c)  n    proposed  N0?V,  Remedial  Order  or  Compliance 
Agreement  is  involved. 

2)   All  other  CARD-ioitiarod  contact  with  Region  VI  audit 
personnel  will  first  be  cleared-  through  the  appropriate 
Area  Manager. 


3)   All  audit  personnel-initiated  contact  with  CARD  will 
be.  cleared  through  the  appropriate  Area  Manager. 
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QUESTION  16:  State  the  precise  functions,  duties,  responsibilities 
and  authority  of  the  National  Office,  the 
Regional  Offices,  and  State  Offices,  respectively, 
in  enforcing  FEA's  allocation  and  price  regulations 
and  in  carrying  out  FEA's  compliance  and  enforcement 
activities.   Please  supply  supporting  documentation. 


ANSWER  16:    The  National  Office  of  Compliance  is  responsible 
for  the  overall  development,  planning,  and 
direction  of  a  national  compliance  program  for 

FEA.   It  is  also  responsible  for  insuring  the 
uniform  application  of  FEA's  regulations 
and  procedures  on  the  part  of  FEA's  regional 
compliance  offices.   The  National  Office  of 
Compliance  develops  a  workload  priority  system 
and  designs  major  audit  plans  used  in  the 
investigations  of  compliance  with  FEA  regulations. 
The  Office  develops  regional  enforcement  staffing 
workload  and  activity  priority  'systems, 
evaluates  performance  by  regional  offices  in 
the  handling  and  management  of  their  compliance 
responsibilities,  and  develops  and  operates 
a  national  case  reporting  system.   The  Office 
maintains  statistics  on  FEA's  enforcement 
programs  from  which  it  evaluates  the  application 
of  FEA's  enforcement  policies  and  guidelines. 
The  National  Office  of  Compliance  develops  and 
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operates  training  programs  for  FEA's  field 
staff,  and  it  maintains  liaison  between 
regions  in  the  handling  of  multi-regional 
problems  and  cases  with  significant  national 
impact. 

FEA's  regional  offices  are  responsible  for  the 
actual  implementation  of  the  enforcement  program, 
including  the  conduct  of  investigations  to 
determine  whether  companies  have  complied  with 
FEA's  regulations.   These  regional  offices 
also  undertake  the  institution  of  formal 
enforcement  actions  such  as  the  issuance  of 
NOPV's,  RO's,  consent  agreements,  and  compromises 
of  civil  penalties  within  the  framework  of 
the  policies,  guidelines  and  workload  priorities 
established  by  the  National  Office  of  Compliance. 
The  regional  offices,  under  the  direction  of 
the  Regional  Administrators  and  the  Regional 
Director  of  Compliance,  have  authority  to  initiate 
investigations  and  to  follow  through  on  cases 
from  the  inception  of  the  investigation  through 
final  enforcement  action.   In  certain  cases, 
having  multi-regional  impact  or  cases  of 
significant  national  impact,  the  regions  are 
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required  to  secure  the  concurrence  of  the 
National  Office  of  Compliance  before  actually 
instituting  formal  enforcement  action. 

In  addition,  the  National  Office  of  Compliance 
may  institute  certain  pilot  programs  to  investigate 
compliance  in  particular  areas  of  the  petroleum 
industry  or  the  effect  of  FEA's  regulations  on 
a  particular  sector  of  the  economy.   Examples 
of  such  a  pilot  project  include  the  recently- 
initiated  national  investigation  of  prices  charged 
by  petroleum  product  suppliers  to  utilities. 
During  the  developmental  stage  of  such  national 
projects,  the  National  Office  of  Compliance 
maintains  close  liaison  with  the  details  of 
ongoing  investigations,  determines  companies 
to  be  investigated,  and  maintains  a  high  degree 
of  regional  case  review.   As  a  general  matter, 
such  national  projects  are  converted  into 
regular  regional  programs  once  the  details  of 
such  enforcement  projects  have  been  developed 
and  finalized  and  investigations  became 
routinized. 

State  offices  do  not  have  authority  to  initiate 
formal  enforcement  action  with  respect  to 
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violations  of  FEA  regulations  or  orders  issued 
pursuant  thereto.   However,  the  states  are 
encouraged  to  bring  to  the  attention  of  the 
National  Office  of  Compliance  or  regional  FEA 
offices  instances  where  it  is  suspected  that 
FEA's  regulations  have  been  violated. 

FEA  has  been  operating  without  comprehensive 
detailed  delegations  of  authority  in  the 
enforcement  area,  with  the  exception  of  the 
general  delegation  of  the  Administrator's 
authority  given  to  Regional  Administrators  at 
the  inception  of  the  Federal  Energy  Office. 
Pursuant  to  a  comprehensive  study  of  general 
administrative  procedures  within  the  agency, 
FEA  is  currently  in  the  process  of  preparing 
detailed  delegations  of  authority.   These 
delegations  will  clarify  the  precise  duties 
and  responsibilities  of  the  National  Office 
of  Compliance  and  the  regional  offices  with 
respect  to  their  mutual  enforcement  resonsibilities. 
Such  delegations  of  authority  will  be  executed 
in  the  near  future. 
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